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Jurnal Hulem fnternasional

Contemporary Existence and Relevance of
the Law of Use of Forece, the United Nations and
the UN Charter

Arie Afriasyah’

Dengan  semuakin banyaknya pelanggaran atas Hxkum
Internasionat f&bumsnya dalam penggunaon heluatan mititer
oleh Negar&-negara, keberadaan aturan pengzungan
kekerasan mijiter datam hubungan internasional dirasakan .
sudak tidak rvelavan lagi. Bahkan PBB dar aturan dalam
Piagam dianggap tidak berdaya menghadapi kenyataan dunia
saat ini. Akan tetapi, pendapat tesebut tidak bisa dibenarkan
karena s rya Negara-negara di dunia selalu berusaha
untuk mencari justifikasi dalam Fukum internasional atas
segala tindakannya.

1. Introduction

It has been acknowl that the central international regime
for the use of force embodies in Article 2(4) UN Charter.! This
provision resivains the UN''s member Siates to use military force in
their international rela‘cioni.2 This regime is important because it has
primary 2im to ensure horrible war experiences prior 1945 such as

World Wars 1 and 1I are lot occur again. Furthermore, the Charter

* SH (U1, 2003), Masted of Intemational Law (University of Sydney,
Australia, 2006). Junior lecturer| at the Facuity of Law University of Indonesia.

' Article 2(4) the UN Charter, 26 June 1945, 59 Stat. 1031, T.S. No. 993. See
Christine Gray, International and the Use of Force, (2™ edition, 2004) 29
and Wilhem G. Grewe, The époch of International Eaw, Walter de Gruyter,
Berlin, 2000, 673-674.

2 In the present development, DJ Harris argued that this provision is not only
applied to member States but aiso 1o all States because it already becomes 2 rule
of customary international law:|{D J. Harris, Cases and Materials on International
Law, 6" edition, Sweet & Maxwell, London, 2004, 889.
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also encourages member States to solve their intematigJal conflict
in peaceful mechanisms Esuch as negotiation, enquiry, mediation,
conciliation, arbitration, judicial seitlement, and “resort to regional
agencies or arrangemenis”.”

However, in the last m vears, iniernational prohibition on the
use of force above has been challenged by recent conditions which
are likely undermining the regime’s existence and aiso the United
Nations” role as internationai organisation which had promoted it. It
is apparent fom the history that Security Council is not always be
effective in upholding its mandate to maintain international peace
and security’ because of veto powers practices. This failure
sometimes leads to the situation where Siates unilaterally or
collectively with their allies to resort military force for the reason of
their national security. T!his feason is based on the notion of seif-
defence or the recent co troversial of humanitarian intervention. In
the last decade, other iss[les that might exacerbate the international
peace and security arg the emergence of Weapon of Mass
Destructicns (WMDs) proliferation, iniernational terrorism and
wiat the so called “rogue|nations™.

These conditions raise negative views in the international
community conceining the relevance in the present situation of
international prohibition ’on the use of force in pasticular and the
UN Charier-based rules in general. Some had argued that the United
Nations’ rules on the use of force have become obsolete® Even
some scholars have note{d that the Charter started its development

|
|
|
I
i

3 Artiele 33 of the UN Ch[Lmer.
l
* Id, Article 23. |

|
5 John C. Yoo, “Using Force” (2004) 71 University of Chicago Law Review
729, 734.

¢ john C. Yeo and Will Trachman, “Less than Bargained for: The Use of

Force and the Declining Relevance of the United Nations™ (2005) 5(2) Chicago
Journal of International Law 379, 381.

Volume 5 Nomor | Oktober 2007 105




Surnal Hulum Internasional

into obsolescence shortly after its initial formation.” They had
argued that these rules are no longer relevant because threats are not
mainly from States as the UN Charter is addressed to. Glennon had
suggested that States are no longer regarded international regime
concerning use of force as obligatory.® Therefore, by sirictly
applying rules on the prohibition on the use of force, UN Charter
will loose its power o puli member States toward compliance. The
stricter the rules, the more. States intentionally violaied them. This
situation might be happen when superpower States unilaterally act
in order to seek its national inicrests because they perceived the UN
Charter-based system is no longer relevant io them.

_ However, it can be arg[ued that the arguments above cannot be
sustained. The UN Charter siill and continues io be relevant in
iniernational relations especially the provision of use of force
prohibition. This condition: also showed by the Siates’ practices. It
is important o note from what Thomas Franck had argued in his
article that “the normative system established by the UN Charter is
not eroding. On the contrary, its legitimacy is rather consistently
upheld in the rhetoric of all states and the behaviour of most.™
Even though there are many violations o the Charter by States,
these scofflaws eventually claim that their action is jusiified and
within the normative obhgations of the present rules.

This essay iries io qxamme the present condition of the
existence of iniernational use of force regime and the United
Nations in relation to States’ current practices. It begins with
observation o some challenges for the UN such as the failure of its
organ i.¢. Security Council, unilateralism practices by the States and

7 See Thomas M. Franck, ‘E‘Who Killed Article 2(4)? or: Changing Norms
Governing the Use of Force by States” (1970) 64 American Journal of
Internationaf Law 809-837.

8 Michael J. Glennon, “The Fog of Law: Self-Defence, inherence, and
Incoherence in Article 51 of ithe United Nations Charter” (2001-2002) 25
Harvard Journal of Law & Public Palicy 539, 540.

? Thomas M. Franck, “The Power of Legitimacy and the Legitimacy of
Power: International Law in an Age of Power Disequilibrium™ (2006) 100(1)
American Journal of fnternationil Law 88, 98.
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other important issues like WMD proliferation, international
terrorism and “rogue nations”. Then, it will present some argumenis
1o support the UN’s role in international relations in several aspects.
These aspecis are law’s relevance, realistic environment within the
UN and UN’s institutional reform. Finally, it will conclude some
findings in order to maintain that the UN and its Charter still and
coatinue 10 be relevant in international relations especially the
international regine of use of force.

11. Challenges for the UN.

As the biggest inter-governmental organisation, the UN has
played significant roles since its establishment in the afiermath of
World War il. Sweeney noted that at the initial formation, the UN
Charter was designed to deal with exiensive conflicts between
major alliances of nation-states.'® The Charter also had maintained
the central role in managing States’ right to resort military power in
their international relations by setting out the prohibition in Article
2(4). From this provision, the UN promises each State’s security
against attack in exchange for its control on the use of force.

The use of military force against another State is only justified if
it is done collectively under the scheme of the Charter’s rule.
However, this control is not absolute because the Charter allows
States to use force outside its control only in the circumstance of
seif-defence.!’ Koh had noted that, in theory, the UN’s effort in
encouraging states to enter inio collective security commitments,
future wars could be aveided.”? To exercise its right to control the

' For a comprehensive summary of the benefits that States seek by joining
the United Nations: see Josepn C. Sweeney, “The Just War Ethic in international
Law” (2004) 27 Fordham International Law Journal 1865-1903.

"' Article 5i of the UN Charter.
2 For a description of the path from World War 1l to the United Nations, see

Harold Hongju Koh, “Why Do Nations Obey international Law?” (1997) 106
Yale Law Journat 2599, 2612-2624.
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use of force, an organ of Security Council was created as the
institutional forum to play primary role in collective security
decision making." |

The UN as a whele, wcluding Security Council, however, faces
many challenges in iis role as facilitator in international cooperation
especially iis role in mainiaining international peace and securiiy. It
is further important to exbmine that the central rules on the use of
force prohibition is also ubder threat of its relevance in internationai
relations. Most of thele challenges are come from recent
development such as the lemergenoe of the sole Superpower State,
the concept of hmnanitilﬁan intervention, WMDs proliferation,
international teFrorism-ank “rogue nations™ Other challenges such
as Security Council failure in collective security decision making
and the nofion of self-defence are actually already known but they
rapidiy grow in imporiance in relation io the previous developmeni.
These challenges are imporiant to be examined because they are the
crucial situations which léad to the view that the UN and its Charter
especially iis rule on use of force prohibiiion are no longer relevant
and States are likely disobey it.

11.1. Superpower State

The end of the Cold War had brought many changes in
international relations especiaily to the disiribution of powerful
States.' During the Cold [War, it is widely acknowledged that there
wers two Great Power States which balancing each other in all
aspect of life especially| political and weaponry power."” These
States are the US and the USSR. Almost all intersiate conflicts
during the Cold War wer% involving these two States, either directly

13 Article 24 of the UN Chhrter.

' Eyal Benvenisti, “The US and the Use of Foree: Double-edged Hegemony
and the Management of Global Emergencies”, (2604) 15 Eurapean Journal of
International Law 677.

'* Constantine Antonopoulos, “The Unilateral Use of Force by States after
the End of the Cold War” (1995) 4(1) Journal of Conflict and Security Eaw 117.
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or indirectly.'® Howev
Western siates declined

or, it is noteworthy that conflict among the
when so much the world was irapped in the

bipolar iensions of the cold war'’ and that fact was not merely

because the existence
UN Chagter.

After the collapse ¢
only super power State
iately, are trying to
acknowledge that the

of prohibition on the use of force from the

of the USSR, praciicaily, the US became the
in the world even though Russia and China,

emerge as superpowers. li is widely
US roles had extended in international

.. relations in the afiermath of the Cold War. Ii can be argue that no~... .

o e

‘individual States could balance the US’s power especiaily in the

military power. Some 'might argue thai the US had played a new
role as the world’s police.'® Unfortunately, the power that own by
the US sometimes could undermine the existence of international
law especizily the rules on the use of force. The 2003 invasion to
Irag was the importani example where the US-led coalition
disregard the rest couhtries in the world that against that action
because no Siate conid prevent them. As one of the biggest donor
countries to the UN," the US might threaiened its withdrawal from
the UN and predicted that it will collapse without the support from
the US. From this situation, Noelle had argued that this emergence
as a hegemonic States had signalling “the decgeneration of

1 ].. Scott, “International History 1945-1999”, in J. Baylis & S. Smith, The -

Globatization of World Politics. An Introduction to International Relations, 2™
Edition. Oxford University Press, New York, 2001, 79.

¥ B.M. Russet, #.R. Oneal and M. Cox, “Clash of Civilizations, or Realism
and Liberalism Déja Vu?| Some Evidence”, (2000) 37(S) Journal of Peace
Research 58%4.

¥ Charles William Maynes, “Dateline Washington: A Necessary War?”
{1991) 32 Foreign Pslicy 159-177.

1 Yalker Lehmann anL Angela Mcciellan, “Financing the United Nations”,

Apnl 2006, available <http:/fervrw.plobalpolicy.croffinance/docs/2006/
04factsheet.pdf> at 12 Sepicmber 2006,
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international law and devitalisation of the system of collective
security”.

11.2. Security Council’s Failure

As noted above, Security Council was created tc exercise the
UN mandaie on international peace and security by prometing
collective seeurity decisioh making. As the UN’s organ which has a
mandate to manage the governing rules of the use of force, Security
Council designated by the Charier under Asticle 39 as the apposite
“institution-the jury-for dc'eciding” whether a situation has becoime a

“-" thrsat 16 the’ international peacc and security that may possibly

authorise action in the ejlsing of military force.” The Security
n

Council consists of fift

members of the UN with five among

them are the permanent members like People’s Republic of China,

France, Russia, the Unii
(US).” These permanen
This veto right was inten
the great powers post
agreements from the
colleciive security dec
maintenance of the worl
by the great powers.
However, in reality,

ed Kingdom (UK) and the United States

members are entitled with veto right®
ed to ensure the balance of powers among
e World War 1i.- With these concurrent

anent members, it is hoped that any
ision from this council ensures the
peace and security since it is backed up

this colleciive security decision making

scheme is not always as success as it hope. Political powers among

the permanent memb
consideration in making

are sometimes ouiweighed legal
its decision?® A clear example is that

 Noelle Quenivet, “The World afier September il: Has it Really
Changed?” (2005) 16(3) European Journa of International Law 561, 577.

2! Franck, above n 9, 95.
2 pboven 4.
# Article 27(3) of the UN

** Michael J. Glennon, “W
Affairs 16.

110

Charter.

thy the Security Council Failed” (2003) 82 Foreign
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during the Cold War, the| Security Council practically paralysed
because of the usage of or threat of veto.”” Even afier the end of the
Cold War, these problems dontinue io happen.”®

It is interesting to note that Yoo and Trachman have argued that
there arc two factors which failed the decision making in the
Security Council.?” Firstly, the permaneni members are likely to
have different interesis| based on economic or political
considerations in different paris of the world. The examples of this
are the threats of veto from Russia in the casc of Kosove in 1999
and France together with Russia in the case of invasion to lraq in
20603. Their reasons are] likely™ because “of the historieal and
economical background | respectively. Secondly, permanent
members of the Security Jouncil might be using their veto to limit
the power of the United States as a sole hegemonic State in order to
make a balance of power in the international community.

It can be concluded thdt this filure tend to encourage States to
act uvnilaterally against anpther State in the reasons for protecting
their national interests. States, which feel threatened by the Security
Council’s failure in making decision, are likely to resort force
individually or coilectively without the Security Council’s
authorisation based on the right of seif-defence to proiect their
rational interesis or valuds. The notorious example of unilateral
action by Staies was ﬂleLUS and its coalition’s invasion to Irag
because Saddam’s regime had threatened them.

% Gray, above n 1, 196 |and Hilaire McCoubrey and Nigel D. White,
Internationat Law and Armed Conflict, Dartmouth, Alderhet, 1992, 23.

% Interestingly to note that Henkin had argued that during the Cold War
eveninally the prohibition under asticle 2(4) had successfully restrain and
nevtralised the use of nuclear weanons by the US and the USSR: Louis Henkin,
“The Reports of the Death of Ariicle 2(4) are Greaiiy Exaggerated” (1971) 65(3)
American Journal of Internationlaf Eaw 544, 545.

% Yoo and Trachman, above n 6, 336.
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i1.3. Seif-Defence & Humanitarian Intervention

it is acknowledged that Siaies have the right of self-defence
under Article 51 of the UN Charter. However, this right also subject
to some limitation which réquires the oceumrence of armed attack
and report to the Security Cbuncil soon after self-defence measures
taken place.”® Furiber, the International Court of Justice (ICT) in its
certain decisions and opinion had rzaffirmed and outlined the
conditions for the legitimate use of self-defence in international
law.” it is unfortunate to note that parallel with the frequent
Security Council’s failure {to address intemnational conflicts, the
exercise of right to self-defence is also become more frequent. .
Siates had considered that they ought to act promptly to address the
conflict because they found that there was no hope for Security
Council’s authorisation while the effect of the conflict had reached
worse situation and might threatened their security.

Five years ago, there whs a developmeni of the notion of self-
defence which is important|to note i.c. unilateral pre-emptive self-
defence where it was become known as the Bush Doctrine.”® This
doctrine was iniroduced by| the President of the US in 2002 as a
response of the new threats of global terrorism by widering the
original right of self-defence.® It contends that “the greater the
threat, the greater is the risk of inacticn and the more compelling
the case for iaking anticipa{ory aciion to defend ourselves, even if
uncertainty remains as io|the time and place of the enemy’s

% cticle 51 of the UN Charter.

* Natalia Ochoa-Ruiz and er Salamanca-Aguado, “Exploring the Limits
of Intemnational Law relating to [the Use of Force in Self-Defence™ (2005) 16
European Journal of Internationaf Law 499, 522.

*0 See Christian Henderson, 'The Bush Doctrine: From Theory to Practice”
{2004) 9(1) Journal of Conflict & |Secrrity Law 3-24,

3! “The Natiomal Secusity jtlntegy of the United States of America”, 20

September 2002, available at <httpfwww. whitchouse gov/nsc/nss.pdf>, at 27
September 2006.
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attack.”>? This new concept is quite controversial in nature because

it is not only develop an exiensive approach of using force® but

also allows the US in resorting military force against other State’s

territory where the US migiht claim the right to launch pre-emptive

strikes on Siates which belicved a threat before it had been

attacked.>* 1t is interesting 10 notc thai Arend had concluded that “if
the charter framework no lonmger aceuwraiely reflects existing

international law, then the Bush doctrine of preemption may, ii

fact, be lawful - even if it is politically unwise.”” Even the US had

not yet act based on thiis doctrine, its emergence is likely
threatening the present rules on self-defence if Staies start to apply

it in the future.

In 1999, there was an important event which showed how
NATO Siates act in resorting military force without authorisation
from the Security Council®® This event was a response to the
repression of ethnic Albanians in the region of Kosovo by the
federal government of Yugoslavia under President Milosevic.”’ The
Security Council had tried to address this issue. However, Russia
prevented the Security ‘Council from issuing a resolution

214,

3 Qlivier Corten, “The Controversies Over the Customary Prohibition on the
Use of Force: A Methodelogicai Debaie” (2005) 16(5} European Journal of
fnternativiial Eaw 803, 804.

* “Remarks by the President ai 2002 Graduation Exercise of the United
States Military Academy at @ West Point™, 1 Jure 2002, available at

<http://whitchouse.gov/news/reldases/2002/06/ 200206013 htmf>, at 27
September 2606.

35 Anthony Clavk Arend, “International Law and the Preemptive Use of
Milkary Force” (2003) 26(2) Tka_ Washington Quarterly 89.

*® Peter Hilpold, “Humanitarian Intervention: Is There a Need for a Legal
Reappraisal?” (2001) 12(3) Eurquan Jouwrnal of International Law 437, 449,

37 Gray, above n 1, 37.
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authorizing the use of force because of its historic ties to Serbia.’®
Because of this deadlock, NATO decided to resort military
intervention what they so called “QOperaiion Allied Force™.

NATO justifies its actibn by siating that the crisis in Kosove
was a threat to the peace and security of the region and thus
NATO’s action was 10 bring to an end the violence and prevent a
humanitarian disaster.3® These reasons might be claimed as the new
post-modern iust cause that is human rights.*® 1t is significant to
note the Siovenia’s justiﬁd!tion of NATO’s action. It said that the
Security Council’s responstility in maintaining peace and security
was primary bus not exclusive. Therefore, NATO had been entitled

“to act.*“It tias also been suggested that, even though NATO failed

to achieve a UN Security Council Resolution endorsing its action,
NATO had sueceed to claij-n a degree of legitimacy for its action.?
For this legitimacy, Giennon further argued that if a power is used
to do justice then the law will follow.” This achievement of
legitimacy was supported |by the reality that in this case most
international lawyers remained obviously silent on the strict legality
of the action.”

* Yoo and Trachman, above i 6, 386.
* Gray, above n 1, 38.
4% Costas Douzinas, odern Just Wars: Kesove, Afghanistan and the
New World Ordes™, in John S m {ed), Law afler Ground Zero. Glasstiouse
Press, Newport, 2002, p.25.
*' Gray, aboven 1, 41.

2 Chris Brown, “Self Defente in an Imperfect World™ (2003} 17(1) Ethics &
Internationat Affairs 2. 6.

*3 Michael 1. Glennon, “The New Interventionism: The Search for a Just
international Law™ (1999) 78 Foreign Affairs 2, 7.

“* Michael Byers and Simon Chestorman, “Changing the Rules about Rules?
Unilateral Humanitarian Intervedtion and the Future of International Law™ in J.L
Holzgrefe and Robert O. Keohbre {eds.), Humeanitarian Intervention: Ethical,
Eegal and Political Dilemmas, Cambridge University Press, Cambridge, 2003,
177. :

ii4 Indonesian Journal of Internationaf Law
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However, this event had brought controversial debate about the
legality of the action ambng Siates.”” Gray had noted that many
arguments were put forward against the NATQO’s use of force. They
claimed that this action was a ciear vielation of the UN Charter
especially Article 2(4). This action was vndermined the primary
role of the Security Council under Article 24(1) of the 1IN Charter
and it cannot be justified in the absence of the Security Council’s
authorisation.’® In the other side, Berdal had argued that this action
was clearly as the promotion of a broader humanitarian objective.”’

o T e - .
11.4. WMDs, International Terrorism, and “Rogue Nations”

The events of 11 September 2001 have brought many important
changes in the international spheres especially to the discourse of
use of force.”® These events have made clear to the international
comimunity that the main jthreat to international peace and security
in the present day does nof come from the threat of conflict between
States. As noted above, current threats arise from international
terrorist organisations, proliferation of WMDs, and “rogue nations”.
it is important 1o note that these problems are related 1o each other
and forin comprehensive threats to the iniernational peace and
security.

45 See N.D. White, “The Legality of Bombing in the Name of Humanity”
(2000) 5(1) Journal of Confli¢t aud Security Law 27-43 and Steven Wheatley,
“The Foreign Affairs Select Committee Report on Kosovo: NATO Actior and
Humanitarian Intervention” (2000) 5(2) Journal of Conflict and Security Law
261-273. .

“® Gray, above n 1, 39.

ad Mats, Berdal, “LeSSOI;‘IS not Learned: The Use of Force in ‘Peace
Operations’ in the 1990s” in: Adekeye Adebarjo and Chandra Lekha Sriram
(2ds.), Managing Armed Confiicts in the 21" Century, Frank Cass, London, 2699,
57.

8 See Michael Byers, “Terrorism, the Use of Force and International Law
afier 11 September™ (2002) 50 International and Comparative Law Quarterly
401-414. e :
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When the terrorist attacks brought so many casualiies, States
started o pay attention| to States which aliegedly aecquire
unconventional weapons since the former have difficulties to detect
the terrorists. The situation was exacerbated by the latter by
refusing the iniernational weapon inspection agency to prove that
they do not have the weapon which they could use for terrorist
action. These States are| called as “rogue nations” such as
Afghanistan, iraq, Iran and [North Korea.”

The refusal to cooperate from these “rogue nations™ had creaied
uncertainty to the international peace and security. Yoo and

Trachman argued that this
nations may have the effe

order to prevent the devej:‘.

might fall into the hands
the Bush Dacirine of pre-e
uncertainty conceming the

The 2003 invasion to Ir
4 notorious example of the

WMDs and allegedly

organisaiion, Al-Qaeda. O
to address the resistance
resolution among the peri

m

unicertainty which come from the rogue
of forcing powerful nations o attack in
pment of a situation in which WMDs
f terrorists.”” It is important to note that
ptive self-defence was a response to the
status of WMDs held by rogue nations.’

aq by coalition forces led by the US was
response to rogue nation which possess
have a link o international terrorist

aJice again, the Security Council had tried

from Iraq and produce a compromise
anent member Siates. This reselution

was Resolution 1441 which affirmed that lrag had violated prevnous
related reso!utlon such as| 678 and 687 and might face “serious

consequences™.’
finally invaded Iraq based

2 Soon afier this resolution, the US and its allies
on this resolution. However, many States

“ While Afghanistan and |
Iran and Norih Korea could p
inspect their auclear power plan

paying attention to them because

ent the atrocities by accepting the 1AEA to
However, this does not make the US stop from
of its other interests.

\JF;Vhave already invaded by the US and iis allies,

5® Yoo and Trachman, above n 6, 389.

5! Henderson, above n 30, 7

2 IUNSC Resolution 1441.

'16
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action without any clear abthorisation from the Security Council.>
This action had highlighted the problem concerning ithe
existence of the UN Chalter where States can resort force against
another State without IeLgaI Jjustification under the TCharter. The
proponent of the Iraq whr had claimed that if the use of force
requirements in the Charter is strictly applied and it neglect global
aggressive threats before [they become imminent especially threats
from international terrorism, the UN has loosing its ogsmrtunity to
maintain its relevance in the international security area. . .

and scholars had opposeEh this action and condemn it as illegal

I1L. The Support for the IN’s Role

It is apparent from the discussion above that there are many
States practices which k:learly in breach of UN Charter on
prohibition the use of foice. One of the reasons why these States
resort force without legitimate autherisation from the Security
Council are dissatisfaction| from those Siates when Security Council
fail to produce agreement in addressing a conflict while the
situation had threatened the international peace and security. At the
end, it is believed that States are no longer obeying the UN Charter
provisions in reserting force in particular.

However, it can be argued thai even though there are many
violations to the UN Charter, States are actually in compliance with
it. It can be equally argued that States, when underiook iis action,
always iried to justifieéi based on the present international
normative obligations esﬂecially the riles governing the use of
force. Therefore, it is crudial that the UN, where all States in the
world as its member, could still and continues o maintain its role in
implementing its admirablle mandates and goals in iniernational
relations by realising its law’s relevance in actual condition,

** Thomas Franck, « ism and the Right of Self-Defence” €2001) 95
American Journal of International Law 339.

** Yoo and Trachman, above n 6, 385.
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modifying its target by creating realisiic atmosphere when it deals
with Staies especially grelat power States and implementing its
instituiional improvement |in order o bring back international
community’s eliance in |maintaining international peace and
security.

II1.1. Law’s Relevance

it has been acknowledged that many violations to the UN
Charter especially the pmhiition on the use of force had happened
and they become intensificd in the last ten years. Two notorious
" examples of this are the :94%9 NATO’s military intervention to the

Former Republic of Yugoeslavia and the 2003 US-led coalition’s
invasion to Iraq. These evertis were lead to the consideration where
the UN Charier as pari of itternational law has lost its relevance as
the law because Siates ate no longer obey it. However, this
argument cannot be justified because in reality States do obey and
always try to act within their normative obligations.

it is recognised in iniernational law spheres that there is no
intemational police to enforce the law. Thus, its enforcement is
based on common beliefs such as good faith and pacta sunt
servanda where treaties among States are binding because they
respect and implement them in positive intenticn at any time.” it is
significant to note that the US as the scle Superpower Siate in the
present time still deeply concems and let herseli bound by norms
and rules in international |law which may not always produce
benefit for its national |interests. Siates still comply with
international law because they still have the belief to it where
international law provides the prediction of States behaviour. From
this belief, it is the law’s pgwer as the explanation of why States in
compliance voluntarily.”® Without this belief, it can be argued that

55 Stuart Ford, “Legal Proéess of Change: Atticle 2(4) and the Vienna
Convention on the Law of Treatiss™ {1999) 4(i) Journu! of Conflict and Security
Law 75, 101-103.

% Eranck, above n 9, 91.
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the situation will lead in
argued, these non-compli
the rules because evel{
conformed.”’

In the cases of NATO
Irag where they choose io

lawlessness. However, as Franck had
ces do not prove the ineffectiveness of
tually the law is never flawlessly

in Kosove and the US with iis allies in
act without clear awthorisation from the

Security Council, it can be argued that they are not causing the
iiternational prohibition on the unilateral recourse to force by states

become meaningless. This is shown by so many Siates remain
.against those actions and |based on the present rules.’® Even the
 participanis of thiS action [éxperienced a legal and moral dilemma
between international law prohibitions on the use of force and the
goal of preventing or stogging widespread grave violations of
international human rightd.> it is significant to note that, in the
former case, many States claimed that this action was a clear
violation of the UN Charte

T especially Article 2(4) and undermined
the primary role of the Sequrity Council under Article 24(1) of the
UN Charter. In the later case, it is equally significant to note that the
UN Security Council persistently refuse to validate the invasion and
thus demonstrates that most siates’ continue to rely on the Charter
rules. These opposiiions show that States still maintain the UN
Charter’s designation of ite Security Council, in accordance with
Article 39, as the appropriate institution to be the jury for deciding
on whether or not the situdtion is 2 “threat to the peace” and could
authorise the recourse to force.

Franck had examined that in most events, states which have
viclated Anticle 2(4) of the Charter have claimed their innocence
cither by aliering the facts th conform to the self-defence right given

% 1d.

% Tarcisio Gazzini, “NA
€2003) 8(2) Journal of Conflics

’s Role in the Collective Security System”
d Security Law 231, 262-263.

%% Jonathan 1. Charney, “Anticipatory Humanitarian iutervention in Kosovo”
(1999) 93 American Journal of Wternational Law 824, 334.
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by Articie 51 or by interpreting that right creatively.®® Besides self-
defence elaim, States are alSo never challenged the legitimacy of the
law which ihey were viol lting but rather insisted that their aciion
were in full compliance w?&h it. It is apparent that law’s legitimacy
is rof conserved by rejectlion to mule’s change but rather as the
results of widespread recognition of the reformed rules as the
universal application. Therefore, law’s change through Staies’
practice will noi undermine a rule’s legitimacy.®' Finally, in ihe
preseni iniernational miles on the use of force, it can be concluded
that this rule is remain and| continue o be relevant in international
relations since the States Which insisted to the present rules are
outnumbered the States which-considered this rule had obsolete.

iii.2. Realistic Environimen

It is recognised that the UN had a remarkable purpose to
maintain international pealce and security and includes iaking
effective control of colleciive measures whether military force or
not.% At the same time, it is inevitably that, in the present days,
powerful States had unilaterally recourse to force in order o pursue
their national interests based on various reasons and justifications. it
seems that the UN will gain nothing from its purpose if it strictly
demanding States especially powerful Siates to obey the present
rules of which they consider to be irrelevant in iacing current
threats that come from international terrorists and “rogue nations”
with WMDs proliferation.

It is important to maixtain that the exisience of the UN as
international organisation should be preserved including its Charter-
based system. This is based on the history that the UN had been
played significant roles in mainiaining relative international peace

* Franck, above n 9, 96.
S 14,

2 Artiele 1(1) of the UN Charter.
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and security especially in |the end of the Cold War.%® In achieving
this purpose, it can be ar, that the UN mighi modify iis ambition
to be more realistic in preventing interstate wars. It is the failure of
UNSCOM which had aLmandate to disarm Iraqi WMDs that
showed the Security Council should modify its goals.®* The UN
remains capable io play |a significant role in resolving disputes
between states before they are escalating into military conflict
without forcing States to oi)ey iis formal legal rules.

This role shows that the UN provides comprehensive
information about the conflict to the conflicting parties while it
maintains its impartiality |a neutral institution5® The information,
that the UN can provide, is about the relative power of nations and
the disadvantages and advaniages if they go to be armed conflict
and thus it is believed thz«l it could help encourage negotiation for
settlements. This role is consistent with theories abowt the role of
international institutions in facilitating bargains between member
States.®

When dealing with “rogue nations”, the verification role from
the UN is essential to bt considered. This verification measure
could cover the interests of many contracting pariies by ensuring
that no party is cheating on international sgreemenis which might

S Katherine E. Cox, “Beyond Self-Defence: United Nations Peacekeeping
Operations & the Use of Foree™| (1998-1999) 27 Denver Journal of International
Law & Palicy 239, 240.

% Charles Duelfer, “Arms Reduction: The Role of International
Organisations, the UNSCGM Experience” (2000} 5(1) Journaf of Conflict and
Security Law 105, 106.

% See William J. Aceves,|“Institutionalist Theory and International Legal
Schelarsuip” €1997) 12 American University Journal of International Eaw &
Policy 227.

% James D. Fearon, “Bargaining Enforcement and International
Cooperation” (1998) 52(2) Internationaf Orgarisation 269, 269-270,
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harmed other nations.®” The UN could encourages “rogue States” to
cooperate with its agency [in verifying the facts that all allegations
of possessing WMDs. This effort is not only help “rogue States” to
prove that their nations dre neither hostile nor harbour terrorist
groups but also provide information to other States to take into
account o their decision making in judging these “rogue nations”.

The Iraqi case under Saddam Hussein’s 2dministration provides
a perfect examplie of this [role. In the widespread allegations that
Iraq had developed WMDs, the UN inspection ieams, UNMOVIC,
sought fo provide more Linfonnation about Irag's capabilities,
particularly whether it had developed it or not. If the Iraqi
government at that time willingly to cooperate, it might prevent
the US and its allies underiook military actions. Unfortunately, by
delaying and impeding tth: inspections, Iraq ereated the opposite
expeciation and leading ig the impression where it was close to
achievement of a practical WMD system. Nevertheless, this would
rather encourage war, rather than 2 negotiated settlement.

If the UN exhaustively [provides information about the conflict,
States should have made a correct conclusion abent threats 1o their
couniry. However, if the findings lead to negative information, it is
not consider as another justification for States to act unilaterally
recourse io force but rather as the basis for concemn for colleciive
security decision making within the UN’s system, i.e. Security
Council. This transparency information availability could
sirengthen the UN’s ability fto encourage States’ compliance toward
ihe Charter’s mules especially the prohibition on the use of force.

Hi.3. UN Reform

It is the Security Council’s mandate io manage the
implementation of the rules| on the use of force prohibition.® Even

* Kenneth W. Abbott, “Trust but Verify: The Production of Information in
Arms Conirol Treaties and Gther International Agreement”™ (1993) 26 Cornell
Internationut Law Journal 1. 17-20.

 Jules Lobel and Michae! Ratner, “Bypassing the Security Council:

Ambigucus Authorisations to Use Force, Cease-Fires and the Iragi Iaspection
Regime” (1999) 92 American Joutnal of International Law 124,125,
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if this prohibition is considered to the part of jus cogens,” it always
be the ceniral of controwisial debate among States recently because
this rule become frequently violated in the name of various

justificatiens.”® Facing th

ts that the UN will lose its legitimacy

among member States because of States’ unilateralism in recourse
¢ =1

to force, it can be argue i
is in need of a reforml

7

at the UN especially the Security Council
! When diffcrent political interest for

different part of the world from the Security Council permanent

members are inevitably,

the continvity of the present veto-right

- system will only jeopardise the Security Council than strengthen it
as the appropriate'agenc)i for mainiaining international peace and

security. However, it i

suggested that, in addres

important to note that Blokker has
sing threats io international peace and

security, member States bfien express their aspiration for greater

UN (Security Council) co

It has been acknowled
Charter was intended 9
victorious States afier the

trol.”

ged that the veto-right system in the UN
maintain the balance of power from

World War I1.” However, this veto-right

% Bruno Simma, “NATO,
(1999) 10 European Journal of|

The UN and the Use of Foree: Legal Aspects”
International Lave 1, 3. See Decision of the ICH in

Case Concerning Military and Paramilitary Acts in and Against Nicaragua

{Nicaragua ¥ USA), 1986 ICJ

" Sohn D. Becker, “I

Reports 14, par. 99-100.

e Continuing Relevance of Article 2(4): A

Consideration of the Status of tﬁe UN Charter’s Limitations on the Use of Foree”

(2003-2004) 32(3) Denver Jou,

t of International Eaw & Policy 583, 608.

™ See Arie Afriansyah, “Developing Countries in the UN Security Council’s
Reform”. Paper presented in the 4™ Asian Law Institute (ASLI) Conference, 24~
25 May 2007, Faculty of Law University of Indonesia.

? Niels Blokker, “Is the Awhorisation Authorised? Powers and Practice of
the UN Security Council to Awthorise the Use of Foree by “Coalitions of the Able
and Wiling” (2000) 11(3) Eurdpean Journaf of international Law 541, 565.

 Bruno Simma {ed), The

University Press, New York, 200
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system could no longer support the mandate of the Security Council
because it will impede the golleciive security decision making and
thus other permanent mem which dissatisfied with the result,
whether the resolution was|vetoed or threatened to be vetoed, wiil
carry out its own action without the authorisation of the Security
Council to use foree in the hame of national security or as an act of
seif-defence.

It is become visible that |the emergence of terrorisin and WMD’s
proliferation had made the requirement of the occurrence of armed
attack to justify self-defence imelevant.” This is because those
threats are greatly unprediciable behaviour and might result in a big
number of easualties. Again, this should not be the justification for
States to act unilaterally based on excessive right of self-defence. It
is the opportumity for the Security Council to take action without
waiting for the threat o betome imminent or even occurring. This
action is to determine thelpresent clues are already become the
threat to international peace and security and thus the Security
Council might authorises measures to address the threats including
the use of eollective force. That determination, however, is reserved
to the judgmeni of the Council acting as jury, and not to individual
states.

However, in the aftermath of September 11 events, the Security
Council had shown its reform 0 mect new crises cven if the time
for reform of the veto has not yet come.” It is the Security
Council’s response, where| the Charter did not foresee, to the
problem of self-defence against terrorist groups which are not states
and work across national boundaries. By its Resolution 1368 and
1373, the Security Coumtl made clear the responsibility and
liability of those who are sponsoring the terrorist attacks or
engaging in suppert or ha#bour the perpetrators. In response to

 Michael J. Glennon, “Planlnism, Adaptivism, and 1Husion in UN Reform”
{2006} 6(2) Chicago Journal of internationaf Eaw 613, 615.

* Eric P.J. Myjer and Nigel D. White, “The Twin Towers Attack: An
Unlimit=d Right to Self-Defence?” (2002) 7(1) Journal of Conflict and Security
Law 5, 6. See afso Karel Wellens, “The UN Security Council and New Threats o
the Peace: Back to the Future™ (2003) 8(1) Journaf of Conflict and Security Law
15, 67-68..
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them, the right of individual and collective self-defence was
deemed to be as applicable 3s if they were states.”™

1V. Conclusion

the ceniral rules on the use of force in
international relations are still relevant and comply by States. The
UN and its Charter-based system remain needed their exisience in
maintaining infernational jpeace and security even some might
predieted its destiny would be the same with its predecessor, the
League of Nations.” Thomas Franck believed that tiie Chartes

It ean be conciuded th

=

sysiem has proven flexibk
circumstances to which it
organs’”® practices and so
10 address new threats, it !
international  legal ord
counterproductive because
great many aspects which
those new threats including

It is important to argue
however, should not be

rrEﬁmes aided by the ICL"” Thus, in order

in the face of changing fundamental
has learned to adapt by iis principal

unnecessary for States seeking a new

The latter effort might be

the present legal order encompasses a

make a fairly successful fight against
terrorism. %

that the basic rules on the use of force,

changed because if it becomes the

™ Resolutions 1368 (12 Se,
respectively, recoguise the right

piember 2001} and 1373 (28 September 2001),
Io take individual and collective measures in the

afiermath of the attack by Al-Qaceda on the US.

7 james S. Sutterlin,
International Security: 4 Challe

" fts principal orzans such
and the Secretary-General.

United Nations and the Maintenance of
e te be Met, Pracger, London, 1995, 2.

as the Security Council, the General Assembly,

* Thomas M. Franck, “When, if ever, may States Deploy Military Force

Withowt Prior Security Council
Paiicy 51, 65.

8 Peter . Van Kricken, Te

Special Reference to the UN, ¢
TMC Asser Press, 2002, 482
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negotiable subject, the eXisting international peace and security

would be in jeopardy.®!

Global challenges also require global

solutions and few indeed are the siiuations in which the US or any
other couniry can act completely alone. As the world’s most
excellent international o%ianizaiion, the UN embodies world
opinion, or at least the opinion of the world’s legally constituted
states. When the UN Secuzity Council passes a resolution, it is seen
as speaking for humanity Lxs a whole and in so doing it confers a
legitimacy that is rcspected by the world’s governments and usually
by their publics.®
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