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Roles of the Mutual Legal Assistances and Exiradition
Agreements in the Assets Recovery in Indonesia

Jamin Ginting*

International agreement is a considerably important prerequisite to effectuate the recovery of assets
generated by corruptive practices abroad. Mutua Legol Assistance (MLA) and Extradition is a
frequensly apphied instrument in International law between states as the keystone of understanding for
the assets recovery. There are several MLA and Extradition agreements that have been carried out by
The Government of Indonesia with the other countries in the framework of asset recovery generated
by the Criminal Acts particularly the corruption the corruptions however the MEA’s implementations
has not been genuinely optimal, not only in extraditing the perpetrators to be and triated in Indonesia
“bur also the assets recovery generated from criminal acts. These have obviously indicated that the role
of MEA agreement must be carefully abserved in the formulation notably concerning the substances
and other provisions regulating the implementation of the agreements in order to be conciuded by the
signing states occur of the MLA and Extradition agreements.

Keywords: Corruption, International Agreements, MLA and Extradition

1. Introduction

Corruption as a criminal act has no longer been the national con-
cern, but has been a so called transnational phenomenon. Accordingly,
international cooperation becomes very essential in preveating and in
eradicating corruption, particularly to combat the corruptor’s efforts o
hide the stolen assets by means of money laundering involving cross-
border money transfers. There is 2 huge amount of public assets, which
have been carried away and illegally saved in financial centers espe-
cially in developed countries, safely protecied by the prevailing legal
systems with the aids of professionals hired by corruptors.

Tn this coniext, the tracing of illegal assets is a highly complex mai-
ter because “it is not an easy matter to frace or even to re-obtain those
illegal assets” " thereby the developing countries in which the “grand

* Associate Professor at Faculty of Law Pelita Harapan University, Indonesia, re-
ceived Master and Doctor of Law (Dr.) from Pelita Harapan University, teaching and
tesearch interests are in the areas of Criminal Law especially in Corruption Crime,
Economic Crime and Transnational Crime.

' KHN (indonesia National Law Commission), 30th November 2007 “Pendapat
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corruptions™ take place are fully aware of that obstacles in re-obtaining
the stolen assets and hided assets within the financial centers world-
wide.

The Indonesia Government as State apparatus has the executive
power stipulated in the Indonesia 1945 Constitntion Chapter III Arti-
cle 4 until Article 15. The Government has a broad discretion in deter-
mining policy related to reparation and recovery of the State’s circum-
stances to the previous circumstances. The Government of Indonesia’s
efforts in combating the corruptions have been manifested in the stipu-
lation of key legisiations namely Law Number 31 year of 1999 on the
Corruption Eradication, Law Number 20 year of 2001 on the amend-
ment of the Law Number 31/1999, Law Number 25 year of 2003 on the
Money Laundering as well as other relevant legislations. Related to the
anthorities, not only the Indonesian Government sixives to overcome
those obstacles but also international societies consider the neeessity to
have international regulations explicitly and specifically regulating the
criminal act, namely the white collar crime.

Related to the authorities, not only the national governinent sirives
forward to overcome those illegal practices, but also the international
communities consider it is necessary to have the international legal in-
struments which sixictly prohibit and penalize the white collar crimes.
The international communities’ determination to curb these illegal
practices has been manifested in United Nations Convention Againts
Comuption, 2003 (UNCAC 2003) adopted by the UN General Assem-
bly on 31st of October through the UNGA Resolution Number A/58/4.
The UNGA also stipulated that the Convention is open to all countries
for signature in Merida, Mexico on 9-13 December 2003. Up to now
there are 140 signature counities as well as 107 countries as the ratify-
ing couniries. The UNCAC has been taken in foree as of 14 December
2005 and The First Legally Binding Global Anticorruption Agreement®
(The first legally binding agreement on Anti Corruption).

The Republic of Indonesia is the 57th Country having signed UN-
CAC 2003 on 18 December 2003 and has ratified it through the Law

Komisi Hukum Nasional (KHN) tentang Stolen Asset Recovery Initiative (StAR)”,

hitp:.//www.khn.go.id/new/index.php, latest accessed on 1 December 2010.
2 fhid.
3 thid,
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Number 7 year of 2006 concerning the Ratification United Nations Con-
vention Against Corruption, 2003 on 18 April 2006. According to Law
Number 24 year of 2000 on the International Treaty, the ratification act
was conducted throngh the legislation by the House of Representatives
promulgating UNCAC as the Indenesia’s national legislation and creat-
ing legal obligations for every institution and individual in Indonesia.

The birth of UNCAC is considered as the wind of change for devel-
oping countries experiencing acute corruptions because this Conven-
tion confers enforcement for contracting states to perform the obliga-
tions stipulated therein including sanctions for Couniries not complying
the required obligations. One of the UNCAC’s important points is about
the Asset Recovery through the international cooperation. As a maiter
of fact, this is 2 new paradigm in eradicating the corruptions globally. In
partienlar, the Asset Recovery stipulated in Chapter V Asset Recovery
UNCAC,* whereby Article 51 UNCAC mandates:

The return of assets pursuant to this chapter is a fundamental
principle of this Convention, and Parties shail afford one another
the widest measure of cooperation and assistance in this regard.

This provision explicitly states that the Asset recovery is a funda-
mental principle in which the UNCAC’s Member Couniries are €x-
pected to cooperate in recovering the illegal assets as stipulaied in the
Convention. The efforts of the Member Countries including Indonesia
in asset recovery outside their jurisdictions will then be eased through
the provision which explicitly stipulates that assets recovery is a funda-
mental principle that must be respected and properly implemented by
the Member Countries of UNCAC.

The significance of assets recovery is also seen from the World
Bank’s efforts and the United Nations in the launching of 2 new initia-
tive for creating UNCAC’s effectiveness, which was held in New York
which is important in developed countries and developing ones com-
monly known as Stolen Asset Recovery Initiative (StAR).S

This initiative for the asset recovery was established to assist the

* United Nation Convention Against Corruption 2003 (Konvensi Perserikatan Bang-
sa-Bangsa (PBB) Anti Kerupsi) 2003.

S United Nations and The World Bank Group Hand Book, 2007, “Stolen Asset Reco-
very (StAR) Initiative :Challenges, Opportunities, and Action Plan, NY:The Interna-
tional Bank for Reconsiruction and Development/The World Bank,p. 2
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developing couniries in recovering the assets hided in the developed
countries. Based on that reasons thus “both of the world bodies will
develop a system assisting the developing countries o recover the sio-
len assets or transferred abroad by the cormupt leaders, with estimated
values in amount of USS$ 40 million or 376 trilliun rupiahs annually™.

Some of transnational comuption cases and directly related to as-
set recovery among other are the Montesinos case, a closest aide of
President Alberto Fujimori reigned in Peru since 28 July 1990 to 17
November 2000 knowingly having many bank accounts in foreign
banks worldwide; Ferdinand Marcos as the Philippine president from
November 1965 to Febmary 1986 having committed gross corruptions
and hided the assets in foreign banks worldwide. From interview of
World Bank to UN on 24 September 2007 revealed that former presi-
dent Soeharto has been stipulated by UN and World Bank as the most
corrupt person, followed by 9 corrupt persons, like Ferdinand Marcos
from Philippine on the 2nd rank and Joseph Estrade on the 10th rank
both coming from Philippine. ’

I1. Problems to be Analyzed

How is the implementation of the UNCAC 2003 provisions in the
national legisiations in order to optimalize the asset recovery through
the ML A Agreement as well as the Exiradition Agreement in Indonesia?

A. Ratification of UNCAC 2003 in the National Legisiation

United Nation Convention against Corruption or UNCAC reguiates
Assets Recovery in Chapier V. The Asset Recovery is fundamental
principle in UNCAC 2003 whereby ever Country must render assist-
ances and Contracting Parties must confer cooperations and assistances
to a widest extent over this matter. UNCAC strives to curb corruptions
becoming transnational critae. Up to June 2009 UNCAC 2003 has been
signed by 140 Couniries and has been ratified by 130 Countyies accord-
ing to Countries’ legislations™ The Indonesia Government has ratified

¢ Tempo Magazine Editorial, Tuesday 18 Sepiember 2007, htip://wyw tempointerak-
tif. com/new/index.php, “Bank Dunia dan PBBE Lacak Aset Koruptor”, last accessed
on 30 Novemibrer 2016.

7 Intemnational Transparency, Recovering stolen assets: A problem of scope and di-
mention (werking paper #01/2009), www.iransparency.org, last accessed on 2 March
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UNCAC 2003 with the Law Number 7 vear of 2006 on Ratifiation of

UNCAC 2003 (state gazetie number 32 yar of 2006). Based on the Law

Number 24 year of 200 on International Agreement, the ratification act

has been passed by the House of Representaives (DPR), consequiily

the UNCAC 2003’s provisions have been part of national laws and thus
prevail around Indonesia territory.

The goals of UNCAC 2003 consist of 8 (eight) Chapters ¢ stipulated
in Chapter I Article 1, as follows:

1. To improve and io sitrengthen the measures for preventing and for
eradicating corruptions more efficiently and effectively;

2. To increase, to simplify, to support the international cooperations
and technical assistances in efforis for preventing and for eradicating
corruptions, including the asset recovery; and

3. To improve integrity, accountability, and the management of public
assets with proper and sound ways.™
These goals serve the foundation for reformation in overcoming the

transnational eorruption cases. Adhering to mutual respect principle be-

tween contracting Parties. Subsequently an agreement has reached to
impose UNCAC as the legal basis to prosecute the corruptors.

The components within the UNCAC articles has brought a good
progress on technical assistances and supports demands to attain the
anti-corruption agenda recognized by all Countries. The demands have
been accommodated and fuifilled in accordance with UNCAC’s con-
tents. UNCAC 2003 emphasize vpon the central role of “technical as-
sistanee io the developing couniry and economic transition countries to
support the steps in implementing he UNCAC 2003”.1

The States still have the central role in this efforts because they have
the Sovereignty thus having power over every event occurred therein.
Every form of action taken by the State shall become its liability form
the plaoning phases until the final result.

2010,

® Chapter I on General Provisions; Chapter 1l Preventive Measures; Chapter 111 Cri-
minalization and Law Enforcement; Chapter TV International Cooperations; Chapter
V Assets Recovery; Chapter VI Technical Assistances, Trainings, and Compiling, Re-
gulations and Analysis of Infromation; Chapter Vil Implementing Mechanism; Chap-
ter Vil Closing Provisions.

> UNCAC 2003, Chapter One Article 1 Statement of Objectives.

' Mark Pieth,2008, Recovering Stalen Assets, Bem:Peter Lang AG, p. 283
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Contracting States and ratifying States have fully understood and
agreed upon the use of law infrastructures to recover assets is the inte-
gral part of eollective responsibility of all Staies, not only injured States.
The inter States cooperations have becoming increasingly important
considering corruption is not merely national crime, but the interna-
tiopal crime. Corruptions have become exiraordinary crime namely
transnational crime because operate in cross-border places. There are
3 main efforts in the asset recovery through the UNCAC 2003. Firstly,
by suing the eorruptor through the civil litigation. This effort intended
to freeze the state owned assets in the couniry in which the assets being
hided. In addition, to obstruct the ouiflow of assets to another piace,
the Government will conduct full disclosure to minimize the corruptor
intervention. Secondly, the Government through UNCAC can de physi-
cal seizure of corruptors’ assets abroad. Thirdly, by using the UNCAC’s
power in the suspected Countries as the place of hiding for corruptors.
Whereby the UNCAC’s instruments regulated in Indonesia’s Laws are
as follows: .

1. Mutual Legal Assistance

- MLA (Mutual Legal Assistance) is a means or a forum to ask for as-
sistances to other Couniries to perform investigation, prosecution over
a criminal case involving 2 (two) or more Countries. MLA is being
suggested profoundly in many intermational forums and conventions
of UN, like United Nations Convention against Cooruption (UNCAC).
The signatory Countries are recommended io have international coop-
erations with other Couniries, in MLA form, to eradicte corruptions.

MLA involves the legal proceedings and shall have direct imoacts
to the State’s interest. This measures also related to the seizure acis,
take over of witnesses, and detainmemt of corruptors. The advantage
of MLA is the requestad Gevernemt atlews the requesting Ceuntry to
impose the Enforcement law and to obtain required evidences to begin
the prosecution.

Indonesia has already enacted the Law as the legislative umbrela for
MILA, namely Law Number 1 year of 2006 on Mutual Legal Assistanc-

" jan Me Walters, 2006, Memerangi Korupsi: Sebuah Peta Jalan untuk Indonesia,
Surabaya:jawa Pos Books, p. 255
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es effective as of 3th March 2006. This Law regulates the MLLA scopes,
procdedures for Mutual Assistance Request (MAR) and the distirbution
of assets generating fro the criminal acts to the assisting Countries.

Besides that in Article 88 uniul Article 91 law Number 8 year of
2010 on Prevantion and Eradication of Money Laundeering regulates
also MLA and other cooperations in tracing the assest and assets re-
covery from money laundeering. MLLA also regulated in UNCAC 2003
Article 46. MLLA can be devised both by bilateral and multilateral ways.
MLA Bilateral is based on the MLA Agreement or reciprocal relations
of two Countries. The MILA Agreement between Indonesia and Aus-
tralia regnlated in Law Number 8 year of 1994.

The objects of MLLA among other the taking and rendering of the ev-
idences. This includes statements, documents, notes, identifications of
people residences, enquiries for searching of evidences and forfeiture,
tracing, freezing, and forfeiture of assets generating from corruptions,
striving for assents from people willing to give testimonies or to assist
investigations in the requesting State of MLA.

According to Law Number 1 year of 2006 on the Reciprocal Assist-
ances in Criminal matters are: request to the the foreign Countries re-
lated to investigation, proscution, and trials before the court. Whereby
the forms of assistance are as follows:

a) To identify and to search for person;

b) To obtain statements or any other forms;

¢) To show documents or any forms;

d) To strive for presence of people to render informations or to assist
investigations;

e) To deliver letters;

f) To perform requests of frisking and forfeiture;

g) The seizure of asseis generaied from crimes;

h) To re-obtain the money as the penaities related to the criminal acts;

i) To forbid wealth transactions, frezeement of assets which are
releaseble or forfeitable, or which are required to fulfill penalties
being imposed, related io the criminal acts;

j) To trace the assets which are releaseable or perhaps required to

fulfill the imposed penalties, related to the criminal acts and/or; u;
k) Other assistances pursuant to this Law.

The matters mentioned above are closely related io the substantiation
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system. In Indonesia, the prevailing system of substantiation according
to KUHAP (Criminal Law Procedure) is the negatief wettelijk in orderto
be eligible as proofs or evidences in the investigation phase, proscution
phase and trials before the court, and if in these phases at least 2 (two)
qualified evidences have not been founded thus the alleged person can
not be prosecuted, eventhough the judges convinced over the guilty of
the person or vice versa.

To take the evidenees in a form of assets located abroad thus an
interpational cooperation, namely the Mutual Legal Assistances, are
required. Even within the domestic territory, the related institutions
must coordinate and cooperate respectively. According to Law on the
Mutual Legal Assistances in Criminal Matters, the cooperation and
coordination are cairied out by a Central Authority as a forum for asking
assisiaces to foreign countries or vice versa.

MLA Agreemenis of Indonesia with several Countries

o. Contraciing Siates Home of Ratieaiion Signntary
Agreements Years
Treaty Between the Repoblic of Law Ho. 1 Year
i.  Indonesia - Australin {ndonesia and Avstalio on Mutual 1995 1999

Assistance in Griminal Motiers

Treaty Between ¢he Republic

2. Indonesia - RRC of Indonesis and The People’s 2000 Law No. & Year
Republic of China on Mutval Legal 2006
Assistonce in Eriminal Matiers
Treaty Between the Republic of

3. indonesin— Koten Selatan  Indonesia and Republic of Korea 2002 Not yet catified
on Mutna) Assistonce in Ceiminal
Mattars
tndonosio - Broned  Teanty en Mutuol Legal Assistance
4. Darussalam - Kambojo - in Criminal Maters (ASEAN MLA 2004 Law Ho. 15 Year
Laas - Malaysia - Filipina  TREATY) 2008

- Singopura - dan Vietnarm

Agreemen?  concerning  Muotual

5. lndonesin - Hongkong legal Assistance in  Esiminal 2006 Hot yei ratified
Matters hetween Hong Kong and
{ndonesia

572 Volume 9 Number 4 July 2042
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The Central Authority in Indonesia is the Ministry of Justice and
Human Rights (MoJHR) which differs with other Countries whereby the
Central Authority is Department of Justice which directly subordinates
all investigation and prosecution phases. In contrast, the Ministty of
Justice and Human Rights is only an adminsitrative Authorization which
indireetly performs inguiries and investigation. This becomes one of
the obstacle for negotiation processes of MLA with other Couniries,
thereby it is important to consider for confering the State Aitomey as
Central Authority competences related to cooperation in management
of assets abroad including the transfer of person as criminal actors
from abroad. Indeer the MLA Agnements concluded and signed by
the Tndonesia Government have not been peroperly sufficient and they
require other effeorts of the Government to increase the numbers and o
extend the scopes of the Agreements in MLA for recovering of assefs
generated from the criminal acts, corruptions. Followings are several
Countries having conclude MLA Agreements with Indonesia:

2. Exiradition

The term exiradition derived from Latin words “exiradere” (verb)
consiting of word ex meaning to exit and tradere meaning to render of
to give.? The term exiradition mostly known or usnally used ppartic-
ularly in transfer of criminai actors from 2 couniry 10 the reguesting
contry.’ Extradition is a formal transfer which is based upon the prier
agreement as well as upon the reciprocal principle against a person al-
leged commiting criminal act (convicted person) or someone which has
been penalized due to his/her commited crimes by the Country, place of
hiding te the the requesting Country having the jurisdiction to prosecute
and to penalize the person in order to put the person in the criminal pro-
ceedings of the requesting Couniry."

To bring back corruptors to their country of origins can be carried
out through extradition. Extradition can be conducted betwveen atates
having the extradition agreement, for example Law Number 8 year of

2 B.YKante & S.R. Sianturi, 2002, Asas-Asas Hukum Pidana di Indonesia dan Pene-
rapannya, Jakarta:Storia Grafika, p. 167

2 Ibid.

"4 | Wayan Pasthiana, 1990, Ekstradisi dalam Hukum Internasional dan Hukum Na-
sional Indonesia, Bandung: Mandar Maju, p. 186
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1984 on the Indonesia-Australia extradition Agreement. The extradi-
tion agreement can also be done based upon the cooperations between
law enforcement institutions. Basically, exiradition refers to a series
of process whereby a Country returns an alleged person or convicted
person to the requesting couniry based upon the treaty or reciprocity
principle.

The legisiation in Indonesia regulatig the extradition is Law Number
1 year of 1979. Up to year of 2007, Indonesia has concluded extradition
agreements with 7 (seven) Countries and the whole agreements have
been bilaterally concluded. The extradition agreements concluded by
Indonesia with other Countries are among others: Indonesia-Malaysia
extradition Agreement ratified by Law Number 9 year of 1974, Indo-
nesia-Phillipne extradition Agreement ratified by Law Number 10 year
of 1976, Indonesia-Thailand extradition Agreement ratified by Law
Number 2 year of 1978. Subsequently, Indonesia has concluded an ex-
tradition agreement with Australia ratified with Law Number 8 year of
1994 aad with Hongkong ratified with Law Number 1 year of 2001,
with South Korea ratified in 2001, and lately with Singapore signed on
27 April 2007.

In as much as the extradition agreement can be conducied with the
perpetraiors of corruptions located in the States in which the assets being
hided, the appropriate method is through conviction base procedure.
This means the alleged person firstly stated as the guilty person and
the assets inseparable from the crimes are confisticated. Yet, the most
important matter is the retuming of the criminals along with the stolen
assets which have not been manifested in the cument exiradition
system. Even up to now, Singapore in the extradition agreement with
Indonesia has only agreed upon the returning of criminals in economic
and general crimes as well as of fugitives at large having been penalized
due to terrorism crimes. Followings are several of officials and business
actors fleeing abroad and cannot be extradited to Indonesia:

574 Volume 9 Number 4 July 2012
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The Exiradition Agreements of Tndonesia with other Conntries

Contracting Signotory .
Ho. States Name of the Agreements vear Rotified by
tndonesia- Treaty Retween Th? Government of The Law No.9 Year
1. Malavsia Republic of Indonesia and The Government 1974 1074
ey of Malaysia Relating to Extradition
. Exiradition Trenty Between The Republic
2 Imi.n‘m.zsm- of tndonesia and fhe Republic of the 1976 Ler Ho. 10 Year
Fifipina e 1976
Philippires
Treaty Between the Government of the
3 Indonesia- Republic of Indonesia and the gavernment 1976 Saw Ho. 2 Year
: Thailand of the Kingdom of Thailand relating to 1978
Extradition
2 Indanesia- Extradition Traaty Between Ausiralio and 1992 Lerw Ho. 8 Yeor
- fnstralin The Repuhlic of Indonesin 1994
Agreemnent hetween the governmemd
5 Indonesin-Hong  of the Republic of Indonesia gnd the 1997 Law Mo, 1 Yeor
) Kong Goverament of Hong Kong for Surrendes 2000
of Fagitive Offenders
Indonesia- Korea Treaty on Eftmdmnn Bemee'n the Repuhlic Law Ho. 42 Year
6. of Indonesin and the Republic of Koren 2000
Selatan 2007
tndonesio- Treaty on Extradition Between the Repoblic
. of Indonesia and Singapore 2007 Hat yet rotifted
Singapura

List of Flecing Corrupioers or the List of Wanted Persons (DPO: Dafiar
Penearian Orang) and very difficult to be exiradited"”

1. Sudjine Timan {Dicector €T BPUT)

Case;

Court Decision;

infos ;

Corruption in PT. Bahana Pembinn Usaha Indonesia (PT BPUT)
causing foial State losses in 1995-1997 ameouni of Rp. 369 milior
and 178 US milllon.

Supreme Court No. 434/K/PID/2003 on 2 Decembes 2004; prisan 15
years ; fine Rp. 50 millian; substitute compensations Rp. 369 billion
and 98 million dolar AS

Latest Info resided in Ardmare Park Singapura
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2.

576

Semadikun Hariono {managing Commissioner Modern Rankj

Case; Corrupfion usieg liquidity aid from Indoresia Central Bank causing
state losses Rp. 169 miliar year 1997-1998

Court Decision; Supreme Court No. 1696/K/PID/2002 date 28 May 2003; prison 4
yaars; fine Rp 20 million; Substitute compensatians Rp. 169 hillon
and US98 million

Infos ; Latest info resided in Apartemen Beverly Hills Singapura. Had fuji
film factories China dan Vietnam

Bambang Suirisno (Vice of managing Commissioner PT Bank Surya)

Case; €orruption in Bank Surya fogether with Adrian Kiki Ariawan causing
fofal State losses Rp. 1,51 triliun fahun 1989-1997

Couri Decision; PT DKI Iakarta no. 71/PID/2003/PT BK), date 2 June 2003; a life
fime seniece; fine Rp. 30 jute; Substifute compensations Rp. 1,51
irilivn; in absensia frial.

Infas ; Latest info resided in 721 Bukit Timah Road Singapura 269768, hui

' stay in China, have pasper no. K 565432 name Rambang Suisisno

predeciion in di KBRI Beijing

Adrian Kiki Ariawan

Case; Corruption in Bank Umum Surya together with Bambang Suirisno
No. 4, causing total State Tosses 1,51 trilivn since year 1989-1997

Court Decision; MA.Ho. 424/K/PID/2003 date 2 Decemher 2004 ; prison 15 year;
fine Rp. 50 millien ; Substituie compensations Rp. 359 hillion and 98
hillion doHar AS

Infos ; Latest info resided Australia ; formal request akeady sent fo

interpol.

£di Tansil alias Tanju Fuan alias Tan Tju Hong (Dicector PT Pusaka Warna Paly Propylene,
managing commissioner PT Graha Swakarsa Primn dan managing
commissioner PT Materindo Supra Metal Work)

Case; Corruption Bank Bapinde cavsing fotal State losses Rp. 962 hillion
year 1989-1994 :

Couri Decision; Supreme Court Ho. 255/K/PID/1995 date 29 September 2005; prison
20 year; fine Rp. 30 million ; Swhstitute compensations Rp. 500
hillion

Infos ; Infe cunning beer factory in china and hold the licensi of Kawasaki
motorcyele factory in China

Eko Edy Putranto (commissioner PT Bank Harapan Sentesa together with Hendra Raharja
{Disut Bonk Baeapon Sentosa) »

Cose; Karupsi bersama Hendra Reharja (poss away in Ausiralin) amount
Rp. 1,95 tilivn
Caurt Decision; In Absensia irial in high cours of lakarta Ho. 125 / PID/2002/PT DKI,

tanggal 8 November 2002; prison 20 year; fine Rp. 30 juta; fageriher
pro raia parte Substitute compensations with Hendra sebesar 1,95
trilivn

Infos ; Latest info resided west Australia
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7. Roberi Dale Kutchen (President Director PT Karaha Bodas (WNA AS)
Case; Hllegation for false Accouniing company repori year 1985-19%0
cause financial lose 8S$ 261 million '
Court Decision; Red Hatice ke 1CPO-Interpol No.Pol. NCB/fux/A2-2104/1479/X1/2004
date 4 Hovemher 2004

Infos ; Latest info resided USA
8. Pautine Maria Loamura (WNA Relendn) Busines Woman
Case; Year 2002-2003, with Bank Megora Indonesin and 8 company

eksport false document, eanse gef fhe fund Srom BNE emoeunt 1,2
triliun. Suspect Money Laundering Act Ho. 15/2002

Court Decision; lavestigntion Mo. SP Kap /R/5O/XIt/2003/DI 1l Eksus dafe 4
December 2003, Red Notice and fax ke Singapore dan Hongkong

Infas; Latest info resided USA Netherland
9. Irawan Salim alias Tjice Giok Ping (Dirut PT Bank Glehal International bk}
{ase; Suspect of corrupiion in Bank Glokal
Iafos ; Investigation by National Police
10. Rico Hendrawan Santosa {Birekiur PT Bank Glohal International 1hk)
" Case; Suspet of corrupfion Bank Global
Infos ; Investigation hy National Palice
11. Amri lrawan (Bank Mandiri Cahang Tangerang) ~
Case; Suspect Corruptionin Bank Mandiri Rp. 1,5 hillion
Couri Decision: Suspect of Police investigation No. 1356/1X/2002 date 6 Sepiember
2002
Infos; Investigation by National Palice
12. Budianto (Wiraswasta)
Case; Suspect Corruption in Bank BNI Pandok Indah
Court Decisian; Red Hofice Interpol. 42 /VII1/2004 date 13 augusi 2003
tnfos; Investigation by National Police
13. Herdra alias Hendra Lee (Wiraswasta)
Case; Year 2002-2003, with Rank Hegara Indonesia and 3 company

ekspari false document, cause get the fund from BHI amount 1 2
trillion rupiah. Suspeci Money Laundering Aci Ne. 15/2002

Court Decision; Red nofice Interpol No. 43 f¥11/2004 dated 13 August 2003
Infos; Investigation by Naiional Police
14. Hendra Liem alins Herdra Lim
Case; Banking Crimes sub robbing
Court Detision; Rot Notica Police No. 11/11/2005 date 4 February 2005
Infos ; tnvestigation by National Police
15. Lisa Eviyanti Imam Santosa (istri Richo Hendrawan)
Case; Banking Crime dan Money Laundering
Court Decision; SPKAP/17/11/2005
Infos; Investigation by National Police
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i6. Atang latief (Dirui Utama Bank Bira)
Case; Ruaning away to ahoard hefore investigation by Police and General
Attorney
17. Agus Anwar (menaging commisioner PT BPUI) with Sudiono Timan Sospect Corrupiion

amount Rp. 369 billion dan USS178 million.

Sourees ;: IGM Nurjana, Sistern Huknm Pidana dan Bahaya Laten Korupsi

B. Important Matters Required to be Adjusted in the National Legisla-
tions in Indonesia According To UNCAC 2003

There are several law instraments required to be established as part
of ratification of UNCAC 2003, which have not been implemented in
Indonesia:

1. The returning of assets through the non conviction base (in rem
system) in civil law system in Indonesia with principle that assets al-
legedly generated from criminals acts can be direcily seizured by the
State until the legal owner can prove that the assets not generated from
crimes or used for criminal purposes. If the owner can prove the legality
of asseis thus they will be returned, otherwise if the owner eannot prove
thus they become the State’s assets and the criminal law provisions like
forgery or frauds ean be imposed to the owner.

2. To make law insiruments in the Criminal Procedures code es-
peciaily in the reverse substantiation, which means every State official
or party benefited from corruptions must be abie to prove the sources
of their wealth fo the Court and this applies as well to the significant
increase of wealth through unlawful ways (illicit enrichment) (Article
20 UNCAC 2003). Currently, reverse substantiation aimed specifically
to gratification which amounts more than Rp. 10.000.600,- (ten million
rupiahs)'> which supposediy not only gratification but aiso for ali kinds
of corruptions can be required the application of reverse substantiation.

3. Cnminalization of bribery in the private sector, which means the
bribed parties are the private parties outside the scope of Law Number
20 year of 2001 which amends Law Number 31 year of 1999 concern-

'* Article 12 B verse (1) point (2) Undang-Undang Ne. 20 Tahun 2001 jo UU Ne. 31
Tahun 1999 teniang Pemberantasan Tindak Pidana Korupsi.
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ing the Eradication of Corruptions. This matier is important considering
there is none of law provisions in Indonesia regulating the corruptions
in private sector (both the active actors and receiver are private par-
ties), whereby this corruptions affect The State but also the economie
development in Indonesia negatively, provided there are criminal acts
therein.

4. Criminalization in the forms of bribery to the foreign officials
and officials of the International Organization. The acts comprising in-
tentionally promising, offering, rendering foreign officials directly or
indirecily benefits significant to the officials which causing the officials
to act to refrain from acts which are their officials duties pursuant to the
Laws. The illegal aims of these are to obiain or to maintain other illegal
benefits related to the international business conducts. s

5. Criminalization of forgery act, misuse, and diversion of State
assets conducted by civil servants or other State officials as regulated
in Article 17 UNCAC 2003 and in private sector (Article 22). Article
17 UNCAC not only conduct criminalization against the fraud, but also
“misuse” or “abuse” over the properties in any form entrusted to public
officials.

6. Criminalization against the Trading in Influence. Qualification
of this act is by intentionally promising, offering, giving to a person or
a public ofiicial, directly and indirectly improper benefits with aims the
public official misuse the real influence or expected to gain administra-
tive authority or public authority from the State, or an unlawful advan-
tage in any form.”

7. To esiablish a special instituiion in managing or administering
corrupted assets with the purposes all of the assets generated from cor-
tuptions both in domestic and foreign territories can be eoliected and
managed in that institution. This is very imporiani considering many of
the State institutions conceive they are authorized to collect and to man-
age the assets generated from crimes to hinder from future problems

' Saldi Isra dan Eddy O.S. Hiariej, 2009, Perpektif Hulaun Pemberantasna Korupsi
di Indonesia:Korupsi Mengorupsi Indonesia, Jakarta:Gramedia Pustaka Utama, p.
600 :

" Ibid. p. 601
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like the losing of assets, decreasing of assets including bonus, interests
of the assets to whom the assets are given.

8. Regulation on Iilicit Enrichment or illegal enrichment through
intentionally enrich people in an illegal way, indicated from significant
increase of public official’s assets which cannot be explained reason-
ably by his/ber normal routine incomes.

9. Concealment or intentional act of hiding, after he/she commited
crimes stipulated by UNCAC 2003, without involving in those crimes.

10. Obstruction of Justice or a series of acts to obstruct jduciary
proceedings by intentionally use physical forces, threats, or intimidations
or promises to give improper advantages to promt the false testimonies
or to intervene in giving testimonies or in proposing the evidenees
in a trial proceeding related to crimes stipulated by UNCAC 2003.
Accordingly, the use of physical forces, threats or intimidation to
intervene in the perfomrance of the Judge’s official duties or the Law
Enforcement apparatus’s tasks stipulated by UNCAC 2003.

1I1. Coneclusion

The Indonesia Government has ratified UNCAC 2003 with Law
Number 1 year-of 2006, yet the government has not been able to fully
implemented principles in UNCAC 2003, such as non conviction base
(in rem system) in the criminal law system, the absence of a special body
for collecting and administering assets genecrated from this criminal
actions as well as the concept of Central Authority having not focused
on improving partnerships within bilateral and multilateral agreements
so that MLA and extradition agreements can be effectively implemented
for accepted by the States as destination place of corrupted assets.

The absence of efforts for completing legisiations mandated
by UNCAC 2003 indicates that the Indonesia Government has not
consistently performed recommendations expected by UNCAC 2003
and thus shall impact to the implementation of MLA or extradition
Agreemenis mandated by UNCAC 2003 towards the Countries as the
place of destination for cormupted assets with purposes recovering assets
from these Countries optimaily.
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IV.Recommendations

The Indonesia Government is supposedly to increase the
international agreements through MLA and Extradition Agreements
with the Couniries, destined places for hiding of assets to achieve
effective asseis recovery as well as making legislations which support
the MILA’s and Exiradition’s impiementations such as, the endorsement
of Drafis of Law on Asseis Recovery regulating the consignment,
management and recovering of assets. Additionally the legislations
shall also establish a body of an independent body performing the
tasks of seizure, adminisiration and recover of confiscated assets from
corruptions, whereby this body shall have authority to receive and to
custody the assets not only properties but also money in bank accounts,
adminisiering those illegal asseis and recovering or returning those
illegal asseis to the Siate or the Victims of crimes. This body shall be
independent and responsible directly to the President and also holds
duties as the Central Authority. .
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