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MaritimeSecurity In South East Asa: Indonesian
Per spectivet

Melda Kamil Ariadno?

Maritime security is an important issue particularly for the archipelagic
state. Asthe largest archipelagic state in the world, Indonesia has its own
responsibility to guard its waters from any threat. Indonesian waters have
been used for centuries to accelerate international trade. In addition,
Indonesia needs to address its boundary problems, handling of piracy,
combating Transnational Organized Crime, such as, human trafficking,
drugstrafficking, and human smuggling. Thisarticle explainson Indonesian
per spective of the maritime security in South East Asia.
Keywords: Maritime Security, Transnational Organized Crime, Boundaries.

Indonesia, being thelargest archipdagic stateintheworld, holdsacertain
responsbility towardsitsownwaters. Theroutesused for internationa naviga
tion arelocated within Indonesian waters and have been used for centuriesin
accderating internationd trade. The Strait of Mdaccaisjust oneexample, which
always has been referred to as a “piracy area’, aswell as afragile areafor
marine environment pollution. The archipe agic sealanes, whichincludethe
Strait of Makassar, the Strait of Lombok and other strategic areas, must also
be guarded from any severetransnational organized crimes (TOCs) such as
human trafficking, drug trafficking and of course human smuggling. Not to men-
tion other territoriesin Indonesian waters, which are secluded enough to be
used astransit areasfor those who are about to carry out TOCsor piracy.

Thereare many maritime problemsthat need to be serioudy addressed by
Indonesia, including boundary problems and the handling of piracy and TOCs,
not to mention theissue of interna security and counter-insurgency.

! This article was presented in ISIL International Seminar in Hong Kong, May 2009.

2 Author is a senior lecturer in the Faculty of Law University of Indonesia (FHUI) majoring
in International Law, the Law of the Sea, the Law of Treaty and International Environmental Law.
She holds First Degree in Law from University of Indonesia and Master of Laws from the
University of Washington, USA. She is currently a Venture Manager of FHUI, while aso chairs
The Center for International Law Studies (LPHI). She often asked to become a speaker in many
seminars about International Law both national and international .
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|. Indonesian Problemsin MaritimeBoundaries

I ndonesia has been acknowledged asan archipelagic Sate by theinterna-
tional community through the 1982 United Nations Convention onthe Law of
the Sea (1982 UNCLOS). Asthebiggest archipelagic statein theworld, Indo-
nesiaowns morethan 17.000 idands, most of which areinhabited and located
within Indonesan waters. Indonesiahasratified 1982 UNCLOSby Law No.17
Y ear 1985 and had implemented it through national regulationssuch asLaw
No0.6 Year 1996 regarding Indonesian Waters (Perairan Indonesia). There
are, however, many provisionsunder 1982 UNCL OS that still need further
implementation by the Indonesian government in order to comply withitsrights
and obligationsas set out in 1982 UNCL OS.

Among the 1982 UNCL OSprovisionsrequiring further implementationis
the provision requiring Statesto definetheir baselinesand publishthemina
map showing State boundaries at sea, which iskept in adepository at the UN
Secretary Generd . Indonesiahasissued Government Regulation No. 38 Year
2002 regarding coordinates listing Indonesia s outermost points (titik-titik
terluar kepulauan Indonesia). Nonetheless, such provisions need to bere-
vised as aresult of the decision of the International Court of Justice which
recognized Maaysa ssoveragnty over Spadan Idand and Ligitan Idand (2002).
In addition, the independence of Timor Leste also hasimpactson Indonesian
basdlines. Thisregulation needsto be amended and the processis still ongoing
inthereated Ministriesin Indonesia. Indonesianeedsto speed up thisprocess
in order to resubmit the Indones an baselinesto the Secretary General of the
United Nations, asrequired.

Indonesia has negotiated and reached agreements on land and maritime
borderswith itsneighbor States. Indonesiahasits ownland borderswith Ma-
laysaand PapuaNew Guineaandiscurrently negotiating boundarieswith Timor
Leste. Maritimeborders, including thoseintheterritoria sea, contiguouszone,
continental shelf and economic exclusive zone between Indonesaand itsneigh-
boring States have been established, although some parts still remain to be
negotiated.

Severa problemsregarding the establishment of maritime borderswith
neighbor States need immediate attention. The absence of maritime borders
with Maaysiainthe Sulawes Seg, for instance, has caused a serious problem
regarding the so-called “ Ambalat Incidents’. Thisarose asaresult of aunilat-
era clam by Malaysia, through the issuance of a controversial 1979 Map,

\olume 7 No. 1 October 2009 89



Jurnal Hukum Internasional

leading to strong protests by Indonesiaand the Philippines. Therefore, Indone-
saand Madaysiahaveinitiated negotiations, which were delayed and long ne-
glected, dueto thediffering claimsand pointsof view expressed by both States.
This problem may also be impacted by the ICJ decision that recognized
Madaysa ssovereignty over theldands of Sipadan and Ligitan based on effec-
tive occupation. However, it must be realized that the Sipadan-Ligitan case
concernsonly sovereignty over both idands, and not the continental shelf be-
yond thoseidlands. Hence, Indonesiaand Malaysianeed to re-negotiate and
establish the maritime boundariesin the Sulawes Seato avoid an endless con-
flict between both States. Indonesiahas a strong legal basisin the Ambalat
block becauseits position asan Archipelagic State entitlesit to draw astraight
archipelagic basdinefromits outermost point. The strong image of Indonesia
asasovereign State, which hasthe ability to maintain the unity of itsterritory,
must beincreased, so that neighboring Stateswill respect the unity of Indone-
danterritory and refrain from posing actsthat may cause Indonesiatolose part
of itsterritory.

AsTimor Leste has become asovereign State, thus Indonesianeedsto
revisethe“Indonesian sealanes’ that passthrough theterritorial seaat Timor
Leste. Currently, negotiations regarding the establishment of land borders are
proceeding and need to be followed up by the establishment of maritime bor-
ders.

In practice, boundary problemshave strategicimplications both politically
and economicaly, arising not only from theterritoria clamitsalf, but dso be-
cause of the natural resourceswithin the disputed territory. Maritime bound-
ariesareapriority for Indonesia, considering that 2/3 (two third) of Indonesian
territory consists of water. Every dispute arising in aboundary areamust be
solved effectively and efficiently in order to avoid foreigninfluence negatively
affectingthat area.

The current problem that hasto be solved concernsindonesia’ souter is-
lands. Government Regulation No. 78 Year 2005 regarding management of
Indonesian outer idandswasissued with thespirit to properly manage Indonesa' s
outer idands so they are no longer neglected. It isnot uncommon, inthe man-
agement of such small idands, for economicintereststo conflict with various
other concerns, such as ecosystem considerations and State security. Invest-
ment to develop thesmall idandsmust consider loca society aswell asnationa
Security.
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Government Regulation No. 78 Year 2005 conferred amandate to man-
agesmall outer idandsto severa centra Government ingtitutions, working to-
gether on the “ Coordinating Teamson Smal and Outer [Idands Management”,
whichischaired by the Coordinating Minister for Palitics, Law and Security
and co-chaired by the Ministry of Marine Affairsand Fisheries(MMAF) and
Minigter for Internd Affairs. For thedaily technical matters, two working teams
were established, under the supervison of MMAF. Working team | relatesto
natura resources, environment, infrastructure and trangportation, economy, socia
and cultural matters. Working team |1 relatesto territorid management, defense
and security. In practice, thesetwo teams must coordinate with each other, due
totheir related mandates, in order to manage outer small idands effectively.

In 2007, the Indonesian Government enacted Law No. 27 Year 2007 on
the Management of Coastal Areaand Small Idlands, which gave greater au-
thority tothe Ministry of Marine Affairsand Fisheries(MMAF) to make ap-
propriate policy and action to manage the coastal areaand small idands, in-
cludingthoselocatedin Indonesid souter territory. Thereareat least 12 (twelve)
idandsin need of immediate attention from the Government: Rondo, Sekatung,
Nipa, Berhaa, Miangar, Marangit, Brass, Fani, Maorpi, Fanildo, Balfik and
Dana. Theseidands are spread out in theterritories of Sumatera, Sulawes,
North Mauku and East Nusa Tenggara.

Law No. 43 Year 2008 on State Territory has mandated the Government
to establish the* Boundary Management Agency” . Thisbody isexpectedto be
akey ingtitution for theissuance of policiesand strategiesto develop, secure
and protect the outer territory of Indonesia. Thus, theinstitutionsthat have
mandatesfrom both Government Regulation No. 78 Year 2005 and Law No.
27 Year 2007 must now bear another mandate created by Law No. 43 Year
2008. The Agency isexpected to be established soon, and asaresult the 22
(twenty-two) different ingtitutions which are now handling at least 35 (thirty-
five) different programs concerning boundary territorieswill beunitedinasingle
body whichwill bemorefocused, effectiveand efficient.

The other problem in Indonesiaistheissue of autonomy law, which has
given much greater authority to theregiond governmentsin managing their ter-
ritory. Law No. 32 Year 2004 on Regional Government authorizestheregiona
governmentsto exploreand exploit maritimeterritories. Thus, the central gov-
ernment and regional governments need to cooperatein solving any problems
arisngintheouter territoriesof Indonesia. Theregional governmentsthem-
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selvesareresponsiblefor:

1. adtivdyinvolvingandgiving preciseinput to the negotiating teeam of Indonesa
in negotiating maritime boundarieswith neighboring countries;

2. formulating, planning and implementing appropriate management of outer
small idandsadjacent to other countries,

3. egtablishing aspecia agency to handle the management of boundariesat
thelocd leve,

4. adopting both economic and non-economic gpproachesto managing outer
areas. An economic gpproach cannot be adopted to handle certain matters
where non-profit oriented investment is needed,;

5. ensuring security in cooperation with the central government, so that any
potentia threat can be handled more precisaly and efficiently; and

6. cooperaingwithother regiona governmentsto manage“ shared resources’
which need co-management by adopting “ nationd/ regional spatia plan”.
Currently the MMAF and Ministry of Internal Affairsarethetwo maor

ingtitutions obligated to manage boundary areasin Indonesia. Thus, good coor-
dination among themisrequired and they will need the support of the Indone-
sian Navy asthemost responsible agency in Indonesiato guard national sea
security. Therole of theIndonesian Navy must be strengthened. Thisrespon-
shility canonly be achievedif Indonesian Navy military facilitiesare provided
with modern and sophisticated Navy vesselsand aircrafts. Each State hasre-
sponsibility to carefully guard its own territory so as not to be disturbed or
taken over by other countries.

Theboundary issue cannot beignored in discussing maritime security in
Indonesia, asIndonesia sterritory consists mostly of water. Thethreat could
appear from the outermost ilands such as Sumatra, Sulawes and East Nusa
Tenggara, which are adjacent to other countries. The management and supervi-
sion of the outer territoriesin Indonesiawill bethe key point in safeguarding
national security. Thismeansthat maritime security within Indonesianeedsto
be maintained before Indonesiacan be actively involved in managing maritime
security inregiond territories.

[I. MaritimeSecurity

A. Piracy and Maritime Armed Robbery
I ndones an archipd agic watersand the Strait of Ma accahave become hot
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gpotsfor acts of piracy and maritime armed robbery?. This Strait, which has
been aninternational passagefor centuries, iscrossed by moreor 1ess50.000
vessels per year. Meanwhile, sovereignty over the Strait of Maaccaliesin
three States: Indonesia, Maaysia and Singapore. The question is, why are
Indonesia’ sarchipelagic waterssingled out astheworld’ stop piracy hot spot,
followed by the Strait of Malaccain second place? In addition, many other
areasareknown for piracy, such asNigeria, Somalia, Arabian Gulf, Red Sea
and the Gulf of Guinea, South ChinaSea, Suluidands, and Mindanao,. In other
words, only Northern Europe and North Americaarefreefrom piracy, whereas
other placesare still threatened, requiring vesselsto preparefor every single
possibility.

The International Chamber of Commerce established the ICC Interna-
tiona MaritimeBureau (IMB) in 1981* asafoca point to combat al forms of
criminasat seathat can threaten internationa trade, recalling that the mgjority
of world tradeisconducted through seatransportation. With the number of sea
piratesincreasing since the 1980s (after the golden erain themiddle centuries),
theIMB PFiracy Reporting Centrewas established in 1982, domiciled in Kuada
Lumpur, Maaysa. Thispurpose of the Piracy Reporting Centrewasto report
every snglepiracy incident intheworld, to locate which areaswere consdered
as hot spotsfor piracy, and to build cooperation with coastal States where
piracy occurred in order to reduce the number of incidents.

Nevertheless, thelMB report wasnot favorableto Indonesia, categorizing
the Strait of Maaccaas adangerousarea. Dueto thisreport, the cost of ship-
ping in thisareabecame high because of increased insurance costs, particularly
for shipping companiesloading from and to Indonesia®. However, according to
the Coordinating Agency on Maritime Security (Bakorkamla), there had been
areductioninthe number of crimesat sea, particularly piracy, because of greater
cooperation among Indonesia, Malaysia and Singapore. Indonesia has at-
tempted to cooperate with both Statesto overcome smuggling problemsat
sea

After increasing fromtimeto time, acts of piracy and maritimearmed rob-
bery inthe Strait of Maaccavirtually stopped after theinternational tragedy of

3 See IMB Report on piracy (http://www.icc-ccs.org/prc/piracyreport.php).
4 This Bureau responsible to report every piracy incident, to rescue ships being pirated, and
to assist states in arresting pirates. (http://www.icc-ccs.org/imb/overview.php)
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the December 2004 Tsunami. In the past eleven months, only afew acts of
piracy occurred inthe Strait of Maacca, drastically down from 38 (thirty-eight)
cases reported in 2004, or even 75 (seventy-five) cases reported in 2000°.
Themain reason for thisdecreaseisgreater cooperation among thethreelit-
toral Statesto combat piracy insuch aress.

In modern piracy, economic gain from thetaking of hostagesisthe pre-
ferred modus operandi. Generally, thefoca pointisnot onthevessd itsdlf but
on the hostages (such as captain and chief engineer), the saferelease of which
is contingent on payment of alarge ransom from the vessel owner/operator.
Thismodusoperandi isentirdly different from previous piracy incidents, where
vessel swere captured, re-painted/modified, their names changed and their cargo
sold onthefree market, whiletheir crewswerekilled or set adrift at sea. Thisis
called the“ phantom ship phenomenon” in the shipping world, becausethe pi-
rates commonly are equipped with globa positioning devices, forged registra-
tion documentsand bills of lading to facilitate their operation’.

Higtorically, incidents of piracy haveinvolved not only huge commercid
vessalsbut aso private vessalsand fishing vessals. Two kinds of piracy may be
observed:

1. economicaly motivated actsof piracy (i.e. stealing)
2. widl planned actsof piracy that have other motives, e.g. politics® (in Somdia
and Srilanka) and terrorism (in Philipinnes)

Theproblem of piracy iscompounded by the reluctance of vessd owners
to report incidents, commonly to maintain their businessreputations. Thissitu-
ation must be properly handled because immediate reporting and responseis
the only effective way to combat piracy?.

5 See http://en.wikipedia.org/wiki/Piracy_in_the Strait_of Malacca

6 Based on the IMB’s report on http://balita.ph/2008/ 11/24/southeast-asi a-succeeds-in-
fighting-piracy-in-malacca-straits/

"Therole of port state is very crucia here to be very careful in allowing any foreign vessel
to transit in its port. There should be close investigation upon the documents of foreign vessels.

8 Some observers assumed that Gerakan Aceh Merdeka (Aceh Liberation Movement) had
also been involved in piracy around the Strait of Malacca, for both economic and political
motives, yet proof of this was scarcely given.

® IMO has taken steps to combat piracy, such as issuing some resolutions and circulars to
give initial warning ship owners or operators on how to avoid sea piracy, and by sponsoring the
“ the Convention for the Suppression of Unlawful Acts Against the Safety of Maritime Navigation,
1988".
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Then, what isthe difference between Piracy and armed robbery at sea?
International law differentiatesthosetwo termsaccording to their legal conse-
guences. Ingenerd, piracy isdefined as:

1. robbery committed at sea(the American Heritage Dictionary of the English
Language, 2000)

2. anactof robbery especialy onthe high seas, specifically: anillega act of
violence, detention or plunder committed for private ends by crew or
passengersof aprivate ship or aircraft onthe high seasor in place outside
thejurisdiction of any state (Merriam-Webster Dictionary of Law, 1996)
and

3. Robbery on the high seas; taking a ship away from the control of those
who arelegadly entitled to it (Wordnet 2.0. Princeton University, 2003)
The United Nations Convention on the Law of the Sea (1982 UNCLOS)

definespiracy inarticle 101, as:

1. anyillegd actsof violenceor detention or any act of depredation, committed
for private endsby the crew or the passengersof aprivate ship or aircraft
and directed: (i) on the high seas, against another ship or aircraft, or against
personsor property on board such ship or aircraft; (ii) against aship, aircraft,
personsor property in aplace outside thejurisdiction of any state,

2. any act of voluntary participationinthe operation of aship or of anaircraft
with the knowledge of factsmaking it apirate ship or aircraft; and

3. amy act inciting or of intentionally facilitating an act described in sub
paragraph (a) or (b).

The above definitions clearly categorize piracy asoccurring onthe high
seasor beyond Statejurisdiction, that is, beyond the harbor and territorial sea
of aState. However, what if such act occursin the contiguous zone or Eco-
nomic Exclusive Zone of aState, will it be counted as piracy under the 1982
UNCLOSdefinition, or will it be categorized as maritime armed robbery, asit
would beif it occurred ininternal waters, archipelagic waters, or theterritorial
seaof a State? The Regional Cooperation Agreement on Combating Piracy
and Armed Robbery against Shipsin Asa(ReCAAP Agreement) hasclearly
distinguished thosetwo terms.

TheGloba Security Organization definespiracy asaninternationa crime
consisting of illegal actsof violence, detention, or depredation committed for
private ends by the crew or passengersof aprivate ship or aircraft in or over
international waters against another ship or aircraft or person and property on

\olume 7 No. 1 October 2009 95



Jurnal Hukum Internasional

board. “ Internationa waters’ consstsof the high seas, economic exclusive zones
and contiguous zone'®. Meanwhile, IMB defined piracy as* an act of boarding
or attempting to board any ship with theintent to commit theft or any other
crime and with theintent or capability to use forcein the furtherance of that

Severa of thedefinitionsabove clearly illustrate that there arerealy two
developingideason piracy. Thegenerd ideaof piracy: every attack on avessd
at seq, regardless of whether it occurs on the high seas or in a certain state
jurisdiction (as provided in the American Heritage Dictionary of the English
Language, 2000). Thisgenera termisknown publicly in society. Another term
isthelega concept followedin 1982 UNCLOS. Actudly, thedifferencesrelate
to theauthority to take action against thecriminals, i.e.,, who isresponsibl e,
who hastheright to punish the pirates, who hasjurisdiction over the crime, and
whichlaw will be gpplied.

Piracy, asdefined by 1982 UNCLOS, isacrime of universal jurisdiction,
meaning that any warship or Government ship of any State hastheright to
captureand to arrest pirate vessdls, crewsand cargos or vesselscontrolled by
the pirates. State courts also havetheright to investigate and to decide piracy
cases by imposing sentences, includes with respect to measurestaken against
pirated vessels, bearing in mind the interests of innocent third parties (art. 105-
107 1982 UNCLOS)™. By contrast, in the event of maritime armed robbery,
only the coastal State where theincident occurred hastheright to take action.

Therefore, asregards piracy occurring inthe Strait of Malacca, we must
distinguish between actsoccurring intheinternal waters, archipelagic watersor
territorial seaof a State and acts occurring beyond those areas. Nonethel ess,
wherever the piracy occurs, action shall be taken and the perpetrator sen-
tenced accordingly. Mogt actsof piracy / maritimerobbery occur in Stateswith
generd politicd ingability, compromised law enforcement and ahigh volume of
unprotected shipping. Indones ahas been placed within this category, athough
the Indonesian Government deniesit. However, denia isnever enough, and
Indonesamust show strong political will to secureitsjurisdiction, particularly at

10 See  <http://www.globalsecurity.org/,ilitary/world/para/pirates.htm>.

2 The Alondra Rainbow, which was pirated in October 1999 after leaving Kuala Tanjung,
Sumatra, was later arrested by the Indian Navy and then was brought before the Court in
Mumbai, India. The pirates have been sentenced for 6 to 7 months in prison.
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sea because, as an archipelagic State, Indonesiahas more seaterritory than
land.

Severa yearsago the United States stirred controversy by offering assis-
tanceto securethe Strait of Maaccathrough aplan caled the Regiona Mari-
time Security Initiative (RMSl), which was presented by Admira ThomasB
Fargo, Commander in chief in the US Pacific Command, beforethe USHouse
of Representativesin March 20042, Thisproposal reflected the opinion that
Piratesin the Strait of Maaccawere controlled by Transnational Organized
Crime, likely the Al-Qaeda Terrorism network, while others opined that the
pirates were controlled by the Aceh Liberation Movement. Singapore, asa
Statethat ishugely dependent ontheinternationd shipping trade, strongly sup-
ported thisidea, but Indonesiaand Malaysiadid not. Indonesaand Maaysia
weretotally againgt theidea, and refused to tolerate any foreign army presence
inthe Strait of Malaccat. Asstrait-bordering States, both Stateshavetheright
to befully responsiblefor the safety of shipping within the Strait, asregulated
under 1982 UNCLOS. Thisisaform of State Jurisdiction and State sover-
eignty, therefore no single State can enter by forceto safeguard the Strait of
Ma accawithout the consent from the three strait-bordering States.

However, how long can thisposition be maintained if piracy continuesto
occur?In particular, what should happen in part of the Strait of Malaccabe-
yond theterritorial seaof thelittoral State? The strength of thisposition de-
pendsontheactsof threelittora States, either individualy or working together
to maintaintheir jurisdiction to securethelr seaterritory asaddressed by 1982
UNCLOS®.

Indonesia, in cooperation with two other littoral States, hasissued apro-
gramcaled“LamaMalsindo’ (Latihan BersamaMalaysia-Singapura-lndo-
nesia), ajoint training program between Maaysa, Indonesiaand Singaporeto

12 See Piracy and Maritime Terror in Southeast Asia, <http://www.iiss.org/stratcom> . The
United States has a mgjor interest in cutting off the Jemaah Islamiyah and Al Qaeda networks in
Asia. Yet the littoral states have the right to combat terrorism within their territory, as maritime
terrorism is a threat for any state. RM S| is not the just about “closer intelligence-sharing” with
Southeast Asian Countries, but also involves US naval deployment in the region, which is strongly
opposed by Indonesia and Malaysia.

13 Article 43 of 1982 UNCLOS states that the littoral states have to cooperate in securing
international straits for international navigation. Thus, the three states bordering the Strait of
Malacca are obligated to cooperate in establishing maritime security in that area.
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securethe Strait of Malaccaagainst Piracy and Terrorism. Thisprogram has
then successfully decreased the frequency of threats on shipping security inthe
Strait of Malacca. However, the question is, How long can this program be
maintained, and how often can it be conducted? Maaysiathen agreedtoin-
crease cooperation with the United States through the exchange of intelligence
andjoint training exercises. However, Mdaysadill rgectstotheideaof ajoint
patrol, except with Indonesiaor Singapore. Indonesia has built a center to
control piracy inthe Navy pier at Batam, complete with vessel monitoring sys-
temfacility, in cooperation with MMAF. However, that isnot sufficient. There
must also be clear and well-planned actsto combat piracy if thethreelittoral
States dill intend to maintain their sovereignty and exclusivejurisdictioninsuch
areasfor deding with shipping security problems.

B. Interna Security (1S) and Counter Insurgency (COIN)

|Sand COIN problems have become hot topics over the last couple of
years. Indonesiahad awayshad aproblem withthe Aceh Territory, wherethe
Aceh Liberation Movement can be deemed to engagein COIN. Yet, thetwo
I ndonesian neighbor States, Madaysiaand Singapore, aremuch morestrict with
|S issues by enacting Internal Security Act. As States have become more
borderless, problems caused by IS and COIN are no longer exclusiveto a
sngle State, asInterna Security problemsin one State are much morelikely to
influence security in neighboring States. Asregards | nternal Security within
maritimeterritories, bilateral and multilateral cooperation are certainly neces-
sary. Therefore, Indonesiagainsfrom cooperation with Singapore, Malaysia
and Thailand to securethe Strait of Malaccaasone of the busiest international
seawaysin South East Asiaand theworld*.

It must be acknowledged that, until now, maritime security inAsaPecificis
still held by the United States, and the hopethat USwill keep optimizing secu-
rity oninvestment and tradein AsaPacific without involving military forceis
expected by every party inIndonesia. At least four of theworld' seconomica
powers, i.e., US, Japan, South Koreaand China, areusing maritimeterritory in

4 0On November 25-27, 2008, there was a Regional Workshop in Jakarta, Indonesia, on the
Guidelines to use military force in internal security and counter insurgency operations. This
workshop was held in cooperation between the Indonesian Navy and ICRC, with the participation
of Brunei, Philippines, Indonesia, Maaysia, Singapore, Thailand and Japan.
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AsdaPecificfor their investment and trade and, therefore, haveastrong interest
inmaintaining the security of AsaPacific’ sshipping lanes.

Indonesiaisexpecting assstance form thosefour States, particularly 1Sin
theform of infrastructure to increase State’s capability, which became part of
theworld trade, including Indonesia, which meansthis maritime security isdel-
egated to therel ated States. Certainly, Indonesiadoes not want foreign parties
to secure Indonesia smaritimeterritory, for instance, in the Strait of Maacca,
either onbehdf of other foreign Governmentsor foreign private parties(such as
armed security escorts, which are currently offered by many foreign private
parties®™.

Themajor problemwith Indonesiaisthere no clear institutiona division
among law enforcement agencies, such asIndonesian Navy and Indonesian
Police. Not to mention that those two ingtitutions are poorly equipped by mari-
timemilitary facilities. Indonesaneedsto redly re-defineits maritime Strategy,
including how to devel op itsterritory and guard it within the scope of nationa
sovereignty. Intelligenceisthekey word in managing theseISand COIN is-
sues, thusimposing aclear mandate upon certain ingtitutionsis required, and
otherwisetherewill be chaos.

C. Transnationd Organized Crime

Transnationa Organized Crime (TOC) isnolonger tolerated. The United
Nations Convention on Transnationa Organized Crime (PALERMO Conven-
tion), issued by the United Nationsin 2000, isdesigned to combat TOC, in-
cludingillega trafficking and smuggling. ASEAN, asaregional organization,
attempted to combat TOC by agreeing on ASEAN Plan of Actionto Combat
Transnational Crime and then by creating ASEAN Ministerial Meeting on
Transnational Crime (AMMTC), which discussed 8 typesof TOC, such as.
[licit Drug Trafficking, Trafficking in Person, SeaPiracy, Arms Smuggling,
Money Laundering, Terroriam, Internationa Economic Crimeand Cyber Crime.
An AdHoc Experts Group on the Work Program to Implement the ASEAN
Pan of Action to Combat Transnational Crimewas established. The scope of
ASEAN'’swork, reaches other forms of TOC and istherefore broader than
the scope of the Palermo Convention'®. The existence of the ASEAN Security

% See <http://www.piracysuppression.com/?gclid=CMjuzK 3KtJcCFQ7j TAodOj X Kjw>
16 See  <http://www.aseansec.org/16133.htm>
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Community (ASC), which started in Indonesiain 2003 aspart of the ASEAN
forum, has paved theway toward greater cooperation among ASEAN coun-
tries, and Indonesia, asthebiggest ASEAN States, cantakeonagresater rolein
theregional cooperation to secure ASEAN territories.

Indonesaeventudly ratified the PALERMO Convention on December 17,
2008. Thisaction wasthen followed by theratification of the Protocol to Pre-
vent, Suppressand Punish Trafficking in Persons, Especially Women and Chil-
dren, on February 3, 2009. This political step will give more protection to
Indonesian women and children, who are scarcely protected dueto the eco-
nomic problems among the population. The crime of trafficking hasbeen a
threat to national security, asthere are many reported incidents of human traf-
ficking, mostly from Indonesiato other Asian countriessuchasMadaysa

D. Law Enforcement

InIndonesia, thereareat least threedifferent ingtitutionsthat have authority
to patrol maritimeterritory: the Indonesian navy, thewater and air police, and
thecivil servant investigator (PPNS) from various ministries (depending on their
individua mandates). Thus, coordination among them isanother problemto be
handled carefully by the Indonesian government. The coordinating agency has
been established, yet much work remainsto be done before thisagency can
carry out itsobligations smoothly. Now the choicefor Indonesiaiswhether to
prepareitsdf to be ready to handle maritime security initsown waters, aswell
asinregiona waters, or to content itself with staying put and ignoring threats
under itsown nose.

There should be aclear mandate given to each ingtitution, otherwiseloose
law enforcement will prevail. Theillega fishing in Indonesian Exclusive Eco-
nomic Zone (EEZ), for instance, will involvethe Indonesian Navy, Indonesian
Police and PPN, which eventually only makesineffective handling of legal
enforcement in thisissue. The same Situation occursin other areas, which have
three or moredifferent ingtitutionstasked to enforcethelaws.

E. Severd Inputs

Coordinating Teams on Small and Outer | lands Management must be
strengthened by the Role of Regiona Government to manage and maintain ter-
ritoria unity, particularly by coordinating definite and controlling boundary ar-
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eas. TheRegiona Governmentsmust be sendtivetoissuesarisngwithinthelr
boundary areaswith other States, whether it isto prevent theillegal entry of
personsor take action against illegal logging, illegd fishing, or any other illega
use of theIndonesian natural resources.

In addition, action must betaken againg TOC involving Indonesiaand its
neighbor States. Thus, boundariesmust be guarded carefully by establishing
border posts, and the guards must be supported by sufficient facilitiesand funds.
Boundary agreements between Indonesiaand its neighboring States must be
re-evauated in order to accommodate |ndonesian nationd interests, inlinewith
International Law. Indonesianeedsto strengthen itspreparation to use Interna
tiona Law initsnationa interest and to prevent alossto Indonesia, now or in
thefuture.

Bakorkamlaneed to complete standard operations on Indonesian mari-
time security that are needed in order to address maritime security problems
and ensure the safety of Indonesian navigation. Bakorkamla' sintentionto es-
tablishaMaritime Security Academy toincrease human resourcesfor maritime
security, which may receive grantsfrom Japan, a so needsto be supported™.

The challengesthat arisein fostering cooperation on matters of maritime
security, particularly in South East Asia, are: (1) thelack of fundsfor maritime
activitiesinseverd Asan Countries, including Indonesig; (2) still lack of policy
synchronization among States; (3) gap of maritimetechnology; (4) suspicions
or tensionsamong States; and (5) insufficient extradition agreementsamong
South East Asian Countries. Thisresult will become an obstaclefor coopera-
tionto seasecurity in South East Asa

Thereisaproposal to upgrade Bakorkamla s statusto that of aNational
Agency on Maritime Security, so that it might be ableto undertakeitsobliga
tionsmoreoptimaly. Thisideacertainly comesfrom other States, where mari-
time safety agencies, function not only as coordinators to mobilize each
department’ sunitsrelating to maritime security®®, but also asaleading agency
with astrong, sharp and clear mandate, in avoiding overlapping mandates as
currently existinlndonesia

17 See Antara News 13 February 2007

8 The Coordinating Agency on Maritime Security (Bakorkamla) involves 12 different
Ministries, including Ministries of Defense, Law and Human Rights, Internal Affairs, Foreign
Affairs, MMAF, and the Indonesian Navy. This agency was founded in 1972 and, based on a
Joint Decision of December 29, 2005, was restated by Presidential Regulation Nr. 81 'Y ear 2005.
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The 1982 UNCLOS, asacomprehensive regulation of the sea, provides
in article 25 that a Coastal State has the right to perform any certain act to
prevent non-innocent passage. Therefore, it isclear that thetask of maintaining
interna security isbeing assigned to each Coastal State. Meanwhile, inarticle
100, 1982 UNCL OS providesthat States must cooperate to take action against
piracy onthe high seas, and article 108 isdesigned to combat drug trafficking.
Thismeansthat, in order to maintain security over maritimeterritoriesborder-
ing ontheterritory of other States, aState can enter into aregiona cooperation
agreement to be more effective and efficient.

Indonesianeedsto enhanceitsunderstanding of itsstatusasan Archipe-
lagic Statesand what that entails. This Status brings responsibility to Indonesa
intheform of rightsand obligations. Therefore, Indonesian people need to be
educated about Indonesia’ s status as a maritime State, so that a strong and
proper maritime defense can result. Theratification of the PALERMO Con-
vention brings about great responsibility to the Indonesian Government to co-
operatewith other Statesin combating TOC, aswell as, of course, to maintain
maritime security at theregiond leve, especialy in Southeast Asa

Arising from that issue, the Indonesian Government hasto reflect that In-
donesia needs a strong Naval force. It istrue that Indonesiais not in good
economic condition. However, a State consists of people, territory and Gov-
ernment. If theterritory isdisrupted, then the people and the government will
not be ableto function properly. Thus, careful steps should be taken to com-
plete Indonesia sNava forces, including acomprehensive maritimeterritory
patrol program, sothat Indonesid sterritory and internationa stripe can be safe
and freefrom Terrorism and Piracy. Then, theintervention of foreign parties
can be avoided and the State’ s sovereignty maintained. A respectful and ben-
eficia cooperation among Statesin Southeast Asamust befostered by harmo-
nizing perceptions, policiesand strengths, and by establishing aworkable ex-
tradition agreement.
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Can theRequirementsof Shariah L aw Regarding
Criminal Punishmentsbeinterpreted inawaythatis
Compatiblewiththel CCPR and CAT?

Alfitrit

Criminal law dealswith the protection of public interests and values deemed
to becrucia for aparticular society. In Islam, these values are ascribed to the
divine commands. Thus, there will be calls from some Muslims for the
implementation of Islamic criminal law by the state for they believethat thisis
required by Islam. Can therefore the death penalty or corporal punishments
required by the Shariah law be imposed by a state while they are in conflict
with the state’s obligation to comply with international human rights
instruments? This paper will analyze this uneasy situation faced by some
Muslim countriesimplementing Islamic criminal law but party to the ICCPR
and CAT. Itaimsat verifying that an extreme universalismor cultural relativism
approach regarding the validity of international human rights norms on this
matter is insufficient. This is because Islamic doctrines strongly influence
Musdlimson thismatter and failureto seriously engagethemwill lead to rgjection
of international human rightsinstruments which areimportant for protecting
individual rights. This paper arguesthat an approach that isableto reconcile
the requirements of Shariah law regarding criminal punishments and those of
international human rights normsis necessary.
Keywords: Shariah Law, Criminal Punishment, ICCPR, CAT

. Introduction

Criminal law isacollection of laws regulating the power of the stateto
impose punishments on aperson in order to enforce compliance with certain

! The author is alecturer of the Department of Sharia of Sekolah Tinggi Agama Islam Negeri
(STAIN) Samarinda. Author completing S1 and S2 in the field of Islamic law in Universitas ISlam
Negeri (UIN) Sunan Kalijaga Y ogyakarta. With scholarship from the Australian Development
Scholarships (ADS) the author took Master of Laws (LL. AD) program in the Melbourne Law
School, the University of Melbourne. Author continue his studies in the United States in Fall of
2009 with Fulbright scholarship for Ph.D. degree. Author’s research interests include |slamic Law
(Civil and Criminal), International Human Rights Law and Civil Society Law. The author has
presented his research results at conferences/seminars both national and international and published
them in numerous refereed journal international law such as the Journal of Law and Religion and
the Asian Journal of Comparative Law. Currently the author is still listed as a researcher at the
Asian Law Center, Melbourne Law School, and the University of Melbourne.

\olume 7 No. 1 October 2009 103



	MARITIME SECURITY IN SOUTH EAST ASIA: INDONESIAN PERSPECTIVE
	Recommended Citation

	MARITIME SECURITY IN SOUTH EAST ASIA: INDONESIAN PERSPECTIVE

