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Whether “Military” and “Peaceful” Are Synonymous
in Light of the Outer Space Treaty

Mukund Thirumalai Srikanth’

Considering the potential for the use and exploration of outer space, it was
essential that there existed a regulatory mechanism o control the activities.
of man in outer space. The Outer Space Treaty, 1967 (hereinafter referved to
as the “OST"), aimed at extending the principles of internationaf law
especially the laws with respect to the use of weapons, into outer space. The
author, in the course of this paper will take into consideration certain
significant issues pertaining to the use of outer space for military purposes,
primarily in light of the OST and certain United Nations General Assembly
Resolutions. This paper focuses on the thin line separating peaceful and
military purposes and the unfortunate militarisation of outer space due to
the gaping loop hole in the Treaty. The paper also intends to evaluate whether
the existing legal framework. still leaves outer space inefficiently regulated
and open to use for purposes that are peacefil, yet military. The author
would like to suggest certain amendments to the existing OST that might
achieve the objectives of the enactment. A

Keywords: space law, use of force in international law, peaceful use of space law

1. Intreduction

Outter space has always captured buman imagination. It has captivated
man ever since be gazed into the stars and wondered what exists beyond earth.
Outter space, for man, has always been looked at with wonder and amazement
and as a realm of great possibility and technological advancement. This
materialised into reality when space ships and satellites were launched by the
USSR and the United Stafes, followed by every technologically advaneced coun-
wy.

When the erstwhile USSR pushed the limits of mankind by launching the
Sputnik into outer space in 1957, closely followed by the launching of the Ex-
plorer by the United States of America in 1958, an immediate need for outer

! Stndent at the School of Law, Christ University, India. He can be reached at
mukund.ts@law.chrishmiversity.in.
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space to be brought within the folds of law arose. This was because space
exploration was increasing at a remendous pace.” Man has performed iremen-
dous feats in outer space. He has put a inan on the moon, sent information
seeking probes o Mars, Venus and Satum.® Considering the potential for the
use and exploration of outer space, it was essential that there existed a regula-
tory mechanism to conirol the activities of man in outer space. The Outer Space
Treaty, 1967 (hereinafter referved to as the “OST™), aimed at extending the
principles of international law, especially the laws with respect to the use of
weapons, into cuicr space.

Aany point beyond the line separating air from space is subject to the prin-
ciple of res commnumis, a very crucial subject in infernational law.? An essential
principle of the law of outer space is that outer space, the moon and any celes-
tial body are not subject to national appropriation or claim of sovercignty. The
res commumis cannot be subject to the sovereignty of any state, general acqui-
escence apart’, and states are bound to refrain from any acts that may ad-
versely affect the use of outer space by other States or its nationals.?

At the very beginning, it is imperative that the OST is acknowledged as a
legal cornerstone for the exploration and use of outer space. Until today no
legal instrument that is to be considered in the context of space law, may itbe 2
treaty or a convention, has achieved anything close to what the OST has.”

The author, in the course of this paper will take into consideration certain
significant issues pertaining to the use of outer space for military purposes, pri-
marily in light of the OST and certain United Nations General Assembly Reso-
hitions,

This paper focuses on the thin line separating peaceful and military pur-
poses and the unfortunate militarisation of outer space due o the gping loop
hole in the Treaty. The paper also intends to evaluate whether the existing legal
framework still leaves outer space inefficiently regulated and open to use for

purposes that are peaceful, yet military. The author would like to suggest cer-

2 Maicolm N. Shaw, Intemnational Law, 5th Edition, p. 479.

*1d. at p. 480.

4Jd. at p. 481.

% Schwarzenberger, Intemational Law, p. 145.

¢ fan Brownlie, Principles of Public International Law, p. 169.a

? Marietta Benko and Kai-Uwe Schrogl, Asticle T of the Owter Space Treaty Reconsidered
After 30 Years, “Free Use of Outer Space” v. “Space Benefits™, p. 1.
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tain amendmenis fo the existing OST that might achieve the objectives of the
cpactment.

I. The Outer Space Treaty

The Treaty on the Principles goveming the Activities of States in the Explo-
ration and Use of Outer Spaee, Including Moon and Other Celestial Bodies,
populatly known as the “Outer Spaee Treaty™ was drafted in 1967. The
most important piece of legal material pertaining to the law of outer space is the
OST. It sets about legal principles regarding the use and the exploration of
outer space. i was also the first Treaty that consolidated all of the applicable
Resolutions on the use and exploration of outer space.

A significant step to check the exiension of the arms race to outer space
came in the form of the OST. On first sight, it seemed like it was a panacea for
the earthly conflicts amongst States. It sought to prevent such conflicts from
transcending the earths” atmesphere. It intended to resolve the controversy
surrounding the binding effects of the United Nation’s General Assembly Reso-
lutions. But on closer inspection it was evident that the OST was not a guaran-
tee that outer space would be fiee from the burden of man’s conflicts.” Man has
iepeatedly displayed a tendeney to iry to acquire newly discovered areas. This
imvariably is intertwined with the establishment of a military base there.

This paper is going to deal with the arms race in outer space and the extent
to which it is allowed and fo the extent to which it should be allowed. The
paper focuses on Asticle IV, the crux of the Outer Space Treaty, which deals
with the arms conirol. A close inspection of this Axticle thiew doubts regarding
the effectiveness of the OST in limiting the military uses of outer space.

The fundamental issue in the OST, with respect to the military use of outer
space, is with the temm “peaceful’, which is contained in Paragraph 2, Article
IV" of the OST. The term ‘peaceful” has not been defined in the OST, any of

® Treaty on Principles Goveming the Activities of States in the Exploraticn and Use of
Outer Space, Including the Moon and Other Celestial Bodies, Jan. 27. 1967, [1967] 18 U.S.T.
2410, T.1.A.S. 6347, 610 UN.T.S. 205. (Effective Oct. 10. 1967).

? See generally Philip C. Jessup & Howard J. Taubenfeld, Contrels for Outer Space and the
Aataretic Analogy.

19 See generally Donald G. Brennan, Avms and Anns Control in Outer Space as seen in Outer
Space Prospects for Man and Seciety, The American Assembly, Columbia University.
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the Resolutions preceding it or any other intermational document. To umder-
stand the clear intent of the OST and more imporianily the term ‘peaceful’, in
light of the militacy uses of outer space, it is important to refer to the various
United Nations General Assembly Resohitions, from which the OST derived
mest of its provisions. The OST only takes a series of United Nation Resoln-
tions on Space Law forward, namely Resolution 1721 (XVI)2, 1834 (XVIli)®
and 1962 (XVII)". The 1884 Resolution is embodied in the first paragraph of
Article IV of the Treaty, and the other two Resolutions substantially form the
basis of AsticlesI-H] and V-IX.

A Objectives of the Outer Space Treaty

The Preamble of the OST recalied United Nation Resolutions, indicating
that the Treaty was in fact a derivative of those Resolutions. The objective of
the OST is displayed in the Resolutions preceding the Treaty.

1. Resolution 110 (M)

The first of these Resolutions is the United Nations General Assembly Reso-
lution 110 (f), titled “Measures to be Taken Against Propaganda and Inciters
of a New War.” Although this Resolution was passed in 1947, it still holds great
value and is the foundation on which OST was built. I does notper se apply to
the realin of outer space, but it was considered to be applicable to outer space
bythe draﬁetsofﬂaeTreatyastheymﬁendedforomerspaceto come within the
folds of international law.

The Resolution conderoned all kinds of propaganda, irrespective of which
couniry it is conducted in. Propaganda which is constructed io incite or encour-

" “The Moon and other celestial bodies shall be used by all States Parties to the Treaty
exclusively for peaceful purposes. The establishment of military bases, instaliations and
fortifications, the testing of any type of weapens and the conduct of military manenvers on
celestial bodies shall be forbidden. The use of military personnel for scientific research or for any
other peaceful purposes shail not be prohibited. The use of any equipment or facility necessary
for peaceful exploration of the Moon and other celestial bodies shall also nst be prohibited.”

2 G.A.OR., 16th Session, Supp. 17, p.6 (1951).

B G.AOR, 18th Session, Supp. 15, p. 13 (1963)."* 1963 Declaration of Legal Principles
Goveming Activities of States in the Exploration and Use of Quter Space, GA.O.R., 18th Session,
Supp. 15, p. 15 (1963).

' A/RES/110(Ti) fonnd at, http-//daccess-dds-ny.um.org/dec/RESOLUTION/GEN/NRO/038/
17/AMG/NR003817.pdf?0penElement

i6 id.
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age any threat to the peace of that counry, or any other country, breach of the
peace existing, or any act of aggression that would destroy such peace.’

This Resolution was passed in 1947, the 2™ year of sitting of the General
Assembly. It significs the imporiance of maintaining peace, in every couniry and
by implication in outer space. Stationing of weapons, conventional or other-
wise, could be considered as propaganda and would definitely amount to an
incitement to a breach of the existing peace in outer space.

This Resolition intended to discourage countries from attacking or declar-
ing war on or against any other counicy. It also sought to ensure that countries
maintained peace and did not jeopardise it by threatening aggressive action
against any other state.” Thus, the stationing of weapons or even the military
use of outer space would be a direct confravention of Resolution 110 () as it
would amount to being an aggressive action which could threaten the existing

peace.

2. Resolution 1721 (XVI)

The second of the Resolutions is the United Nations General Assembly
Resolution 1721 (XVI)* titled, “International Co-operation in the Peaceful Uses
of Outer Space™, which was unanimously passed in 1961 by the General As-
sembly, which infer afia, recognised that the common interest of all of mankind
was to further the peaceful use of onter space and called for strengthening
international co-operation in this regard.” This preamble of the Resolution calls
for outer space to be used for peaceful purposes.”

Although the term “peaceful” was not discussed or even defined in this
Resolution, it is evident that peacefill in the coniext of the Resolution, meant
complete and absohute disarmament because any other definition would not be
consistent with the common inferest of all mankind. This can be deduced from
ndependently examining the phrase “comomon interest of all mankind’ and then
reading it with the term “peaceful’.

17 ]‘i

18 A/RES/1721(XVDJA-E] found at, hitp-//daccess-dds-ny.un.org/doc/RESOLUTION/GEN/
NRO/167/74/IMG/NR016774.pdf?0penElement

19 Id‘

™ 4,
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This is reflected in the preamble of the OST, where it is stated that the State
Parties to the Treaty recognise that the commen inicrest of all mankind is the
progress of the exploration and the use of outer space for peaceful puzposes®..
Using 01}’ter space for military pusposes (non-peaceful) would not be for ihe
commop interest of all mankind, as it would give the country using military tech-
nology in outer space an obvious edge over other conntries and instil asenseof
fear in other countries.?

3. Resolution 1802 (XVII)

The third Resolution is the 1802 (XVII)® also titled “Intemational Co-
operation in the Peacefil Uses of Outer Space”, which stressed thai the activi-
ties and the exploration of outer space be conducted in conformity with intema-
tional law including the Charter of the United Nations. This paper, in the next
chapter, will discuss the general principles of international law and the Charier
of the United Nations with respect to conducting military activities in outer space,
which should be read with this Resohution. The author would like to reiterate
that performing military activities in outer space would be in direct coniraven-
tion of Article 2(4)* of the Charter of the United Nations. Also, an act of

ageression wonld not come within the purview of Article 517 of the Charieras

a requirement for a country invoking the article is an attack on that country by
another country, in outer space. Stationing weapons in ouier space cannot be
considered to be an act of pre-cmptive seif defence. Any stationing of weapons
in outer space or performing military activities in outer space would in conira-
vention of this Resolution, the general principles of iniermational law and the
Chazter of the Uniied Nations.

2 Preamble, Outer Space Treaty, 1967.

2 See generally, Franeis Lyall and Panl B. Larsen, Space Law, A treatise.

2 A/RES1802(XVIT), found at hitp://daccess-dds-ny.um.org/doc/RESOLUTION/GEN/NRO/
193/10/IMG/NRO19310.pd{?0penElement

2 «Aj) Members shail refiain in their international relations from the threat or use of force
against the temitorial integrity ot political independence of any state, or in any other manner
inconsistent with the Purposes of the United Nations.”

25 «Nothing in the present Chaster shall impair the inherent right of individual or colleciive
scif-defence if an ammed attack occurs against 2 Member of the United Nations, until the Security
Council has taken measures necessary to maintain international peace and security. Measures
taken by Members in the exercise of this right of self defence shall be jmmediately reported o the
Secusity Covmceil and shail not in any way affect the anthority and responsibility of the Security
Cmcﬂnqdet&epment(fhar&ertomkeatanythnesud:acﬁonasitdeemnmaryinorder
1o maintain or restore intermational peace and secuity.”
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4. Resolution 1962 (XVIII)

The fourth Resolution is the 1962 (XVII)®, “Declaration of Legal Prin-
ciples Governing the Activities of States in the Exploration and use of Quter -
Space”. The General Assembly unanimously recognised that the comimon in-
terest of man in the progress of the exploration and the use of outer space was
indeed for peaceful puiposes.” The previous Resolutions omitted the term
peaceful in the context of the common interest of all mankind, but it was atways
assuined that the commion interest of mankind was the peaceful use and explo-
ration of outer space. Although this was not strictly stated in any of the Resolu-
tions, it is obvious that peace is a fimdamental poriion of the common interest of
all mankind.

The Resohition also exhibited a desire to coniribuie to broad international
co-operation in the scientific as well as the legal aspects of the exploration and
the use of outer space for peaceful purposes.® This was in the hope that such
co-operation would help contribuie to develop mutual understanding and
strengthen friendly relations between all the nations and its people.” It was
further stated that the activities in outer space should be cairied out in the inter-
est of maintzining international peace and security. ™

Furthenmore, the General Assembly stated that if a State bad reason to
believe that any State activity conducted in outer space either by it or by any of
its pationals, had the potential to cause harmful interference with the peaceful
exploration or use of outer space by any other State, it should underiake any
and all consuliations before proceeding with such activity.*! This clearly indi-
caies that the peaceful use of outer space was advocated. Any aciivity that
wonuld disturb the peace in outer space, such as stationing of weapons of any
kind or carrying on military activities would be in violation of this Resolution.

5. Resolution 1884 (XVIII)
The fifih and final Resolution the author would like o refer to in the present

2 A/RES/1962(XVIII), found at htip://daceess-dds-ny.un.org/doc/RESOLUTION/GEN/NRO/
186/37/TMG/NRO013637.pdf?0penElement

Z jd.

214.

2 Gee, Preamble, Vienna Convention on Diplomatic Relations, 1961.

9 Supra Note 24.

3! Supra Note 24.
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context is the 1884 (XVIIN)®, titled “Question of General and Complete Disar-
mament”. This Resolution desired to coniribute to broad international co-op-
eration in the scientific and the legal aspects of the use and exploration of cuter
space fospeaceful purposes. It also reiterated that the exploration and the use
of outer §pace should be carried on for the betterment of 21l mankind. Further-
more, it émphasised that the activities of States in the exploration of outer space
should be carried on within the principles of infemational law and in accordance
with the Charter of the United Nations, so that international peace and security
can be maintained and international co-operation and undersianding can be
promoted. This Resolution advocated forhepeacefil usc of quter space as well.

Taking into consideration all of these Resolutions, it can be gleaned that
maintaining peace in outer space is of utmost importance and essential for the
benefit of all mankind. Also, since the OST recalled most of these Resolutions,
they formed the foundation of the OST; in other words, the OST consolidated
these Resohutions and carried on the principles which they established. The
principles contained in these Resolutions are the principles enshrined in the OST,
although all of them might have not been expliciily stated, considering they have
been recalled in the Preamble of the OST itself, it is fairly obvious that the
Resohutions were kept in mind while drafling the Treaty.

Thus, the objective of the OST, as clearly displayed in ihese Resohutions is
inter alia, the peaceful use of outer space for the benefit of all mankind. Each
Resolution emphasised that outer space be used only for peaceful purposes
and that States must endeavour to maintain peace in outer space. Henee, it is
obvions that all of the above mentioned Resolutions as well as the OST in-
tended for peace to be maintained in outer space. Alithough the OST docs not
explicitly state that outer space niust be used for peaceful putposcs, itisevident
that using outer space for peacefl purposes was exactly what it sought to do.
Tt is a lacuna on iis part not to have expressly stated it in its text, but it was what
it sought to convey.

B. Relevant Provisions of the Outer Space Treaty

1. Asticlel
An essential point that conveys that the OST intended for outer space to
bean area of peace, is Adticle , which states,

3 ARES/1384CXVIT), found at htipfwrww.am-documents.net/218r1384.htm

293 Volume 8 Number 2 January 208 1

R i o e, |




Whether “Military”™ and “Penceful™ Are Synonymons ir Light of the Outer Space Treaty

“The exploration and use of guter space, including the moon sad other celestial bedies, shail
be camied ont for the bepefit and in the interests of afl connfries irrespective of their degree
of economic or scientific development, and shall be the provinee of all mankind... ™

Ttis fairly obvious that the stafiening of weapons of any kind in outer space
would not be in the interest of all coumiries. Only such countries which possess
the technology and the capability to launch weapons info outer space would
benefit, and in tum rendering most of the other countries severely disabled.
Other countries wonld be at a significant disadvantage.

The Declaration on Intemational Co-operation in the Exploration and Use
of Quter Space for the Benefiis and in the Interests of All States, Taking into
Pasticnlar Accoumnt the Needs of Developing Countries, passed in 1996 ce-
menied the fieedom of the exploration and wtilisation of outer space, but it also
siressed that the space powers have to fulfil their obligations with respect to
conducting their activities for the benefit of all mankind. Such activities in outer
space conducted by the space powers should be productive and fruitful, i.c.,
the space powers should foster intemational co-operation on an equitable and
omutually aceeptable basis.* The use of outer space for military purposes can-
not be considered to be a muinally acceptable activity.

2. Asticlelll
State Parties to the OST generally observe outer space as a peaceful area
of res commumis. This objective is displayed throughout the OST* and espe-
cially in Asticle 11l which states thas,
“State partics to the Treaty shall camy on activities in the exploration and use of outer
space, including the Moon and eother eelestial bodies, in accordance with international law,
incinding the Charler of the United Nations, in the interest of maintaining international
peace and security and promoting international cooperation and understanding.™®

Zid

* Asticle I, Outer Space Treaty, 1967.

S UN Doc. AfAC.105/1.211 of i1th Jume 1996. “Text of Declaration on International Co-
eperation in the Exploration and Use of Outer Space for the Benefits and in the Interests of Al
States, Taking into Pasticular Account the Needs of Developing Countries™

3 7d.

% See generally, Marietta Benkd, Kai-Uwe Schragl, Space Law: Cument Problems and
Perspectives for Future Regulation. )

® Asticie 1iI, Outer Space Treaty, 1967.
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Asticle I cleasly endeavours to extend the general principles of inferna-
tional law into the unregulated realin of cuter space. By such extension, it is
evident that the state parties have to adhere to Asticle 2(4)” of the Charter of
the United Nations, which prohibits the “threat or use of force™. Stationing of
weapons of any kind, whether they may be ballistic missiles, lasers, anti-saicl-
Tite missiles or even weapons of mass destruction are elearly in violation of this
sacrosanct provision of the Charter. In essence, this provision of the OST should
prectudé‘theuﬁhsaﬁon of outer space as a medium of warfare. The best para-
digm would most definitely be an absolute blanket ban on the deployment of

weapons of any kind to outer space.”

T¢ is essential that, as prescribed by Asticle Tl of the OST, the entire Treaty
must be read in consonance with the general principles of Intemational law.
Alshough Asticle IV, Paragraph 12 allows for conventional weapons fo be sta-
tioned in outer space, it is extremely importani thai the Charter of the United
Nations is kept in mind.

Thus the question to be considered at this junciure is whether the stationing
of conventional weapons in outer space (weapons other than nuclear weapons
or those weapons of mass desiruction) is in accordance with the OST and the
general principles of International Law.

Tt is evident from the text of Article 2(4) of the Charter of the United Na-
tions, that it prohibits the ‘threat or the use of force™. Would the stationing of
those weapons not expressly prohibited under Asticle TV of the OST amount to
a threat of use of force? The threat or use of force would be inconsistent with
the Charter of the United Nations even if it is in any way resiricting the free
movement of auy aireraft or vehicle in outer space.®

Logically, it can be inferred that it is impessible for any country to station
permissible weapons in outer space without the intention of using them at anmy

2 «Aj] Members shall refrain in their international relations from the threat or use of force
against the territorial integrity or political independence of any state, or in agy other mauBet
inconsistent with the Purposes of the United Nations.™

a2

“ Jackson Nyamuya Maogoto and Steven Freeland, From Star Wars to Space Wars — The
Next Strategic Frontier: Paradigms to Anchor Space Secnrity, Kiumi.awintemaﬂonalmrand
Space Law, Vol. 300 Tssue. 1 (2008).

*2 Supra note, 10.

 Supra note, 37.

“ Manfred Lachs, The Law of Outer Space, 1972, P. 106.
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point of time. Such countries would consider it a deterrent for other coumiries fo
attack or threaten to attack such coumiry. The other side of the argument is that
these weapons have been stationed in outer space with the intent of being used
only for defensive purposes, which is allowed for under Asticle 51% of the
Charter of the United Nations. But Article 51 does not provide for pre-emptive
self-defence.® This Asticle can be the saving grace only if an armed attack
occurs. In a statement published by the United States Senate in 1980, it was
stated that, “Space systems provide critical strategic and tactical support to
military forces and political leaders in the arcas of attack, warning, navigation,
surveillance, comnnmications, infelligence and meteorology.™ Thus, in this one
example, it is evident that there is a elear intention to use the stationed weap-
onry for attack.

Many consider space reconnaissance as an extremely vital self-defence
mechanism, but it would be prove to be very difficuls to distinguish between
aggression (thieat or use of foree) and aciwal self-defence. The use for space
reconnaissance is two fold, self~defence against a susprise attack and prepara-
tion for aggression by the lavnching state. This is a very fine line of difference.®
It is just a matter of interpreting the facts of the scenario. Thus space reconmais-
sance has both offensive and defensive characteristics. But space reconnais-
sance is permitied in outer space, both by the OST and general principles of

3. AridelV ' _

Axticle IV is the crux of this entire paper. It embodies the term ‘peaceful’
and it discusses the “prohibition’ ofsiahomngcemmhndsofweaponsmom
space. ArllcleIVofthls landmark Treaty states, -

“ “Nothing in the present Charter shall impair the iherent right of individual or collective
seif-defence if an ammed attack occurs against 2 Member of the United Nations, until the Security
Conncil has taken measures necessary o maintain international peace and security. Measures
taken by Members in the exercise of this right of self-defence shall be immediately reported to the
Secuzity Council and shall not in any way afifect the autherity and responsibility of the Security
Council under the present Charter to take at any time sach action as it deems necessary in order
to maintain or restore international peace and security.”

% J onis Henkin, Use of Force: Law and U.S Policy, in Might v. Right, International Law and
the Use of Force.

4 See, J.E.S. Faweett, Outer Space: New Challenges to Law and Pohcy

% John Kish, The Law of International Spaces
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“State Parties to this Treaty undertake not to place in orbit around the earth any objects
carrying nuclear weapons or any other kinds of weapons of mass destruction, install such
weapions on celestial bodies, or station such weapons in oufer space in any other manner.
(Paragraph I)

The moon and other celestial bodies shall be used by all State Parties to the
Treaty exchlslvely for peaceful purposes. The establishment of military bases,
mstallatpns and fortifications, the testing of any type of weapons and the con-
duct of military manoenvres on celestial bodies shall be forbidden. The use of
military personnel for scientific research or for any other scientific purpose shall

not be prohibited. The use of any equipment or facility necessary for peaceful
exploration of the moon and other eelestial bodies shall also not be prohibited.

(Paragraph )™

Tt is evident from the wording of this Asticle that only weapons of mass-
destruction are prohibited in outer space, as per Paragraph 1. Thus, by exclu-
sion, conventional weapons are allowed to be tested and used in outer space.
State parties have exploited this exclusion and followed strictly the principle,
whatever is not expressly forbidden must be intended as 1  and have
stationed military satelliics in outer space, containing anti-satellite missiles, bal-
listic missiles, lasers efc., These countries have only drawn the line at testing or
stationing weapons of mass destruction in outer space.

Unforimately Article IV is very clear. It only prohibits the stationing of
nuclear weapons and weapons of mass destmuction. This provision, when inter-
preted sensu stricto, does not prohibit the stationing of conventional weapons
(weapons that aten’t weapons of mass destruction), in outer space. But only
prohibits the stationing of such weapons on the Moon and other celestial bod-
ies.

Itis an undisputed fact that both outer space and technology used in outer
space are considerably used in outer space for both military and peaceful pur-
poses. Soviet Literature has drawn a commendable conclusion fiom the analysis
of the various Treaties relating to maintaining peace in ouier space and the

 Asticle TV, Outer Space Treaty, 1967.

® Butler, Peacefil use and Self Defence in Onter Space, 25th Cofloquium of Space Law,
1982, P. 79 ‘See Miyoshi, Some Reflections on Legat Regulation of Military Uses in Outer Space,
Collogue mtem. sur 1a militarisation de T espace exim-atmospherique, Bruxelles, 1988, P. 278.

SE. Kameni:akaya, Outer Space and the Ter “Militarization”, Colloguium of Space Law,
1990, P. 224.
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Outer Space Treaty. The author largely agrees with such opiniens, which state
that, “the existence in intemational space law of prohibitions and limitations on
the military use of outer space enables one to speak of international legal prin-
ciples gradually being formed of the use of outer space for peaceful purposes.”™

The root of the problem this paper is trying to discuss and analyse is the
absence of an unambiguous definition of certain terms like ‘peacefil’, ‘military”,
and “peaceful putposes’ inter alia. Numerous factors are responsible for the
lack of such clarity including, the absence of a treaty consolidating various rel-
evant coneepts, differences in the interpretation by different scholars in their
literature, ete.,™ There have been certain efforts fo completely morph the popular
definition of the term “military” (making it synonymous with ‘aggressive’)*. This
definitely reeks of doubtfil legitimacy.

4. AricleIX

Autiele IX of the Outer Space Treaty discusses the inter-relationship be-
tween the various States in their activities in outer space. It directs States fo
undertake international consuliations before proceeding with actmﬁes thatcan
be potentially harmoful to other Staies. It states that,

“In the exploration and use of cuter space, inclnding the Moon and other celestial bodies,
States Parties to this Treaty shall be guided by the principle of co-operation and mutual
assistance and shall conduct ail their activities in outer space, including the Moon and ether
celestial bodies, with due regazd to the comesponding interests of ail other States Partics to
the Treaty. States Parties to the Treaty shall pursue studies of outer space, including the
Moon aad other Celestial Bodies, and conduct exploration of them so as to aveid their
hammful contamination and also adverse changes in the environment of the Earth resulting
from the introduction of exira-terresizial matter and, where necessary, shiall adopt appropriate
measures for this purpose. if 2 State Party to the Treaty has reason te believe that an
aetivity or experiment planned by it er ifs pationals in emter space, incliding the moon and
other celestial bodies, would cause potentiaily hammful interference with activities of other
States Parties in the peaceful exploration and use of outer space, including the moon and
other celestial bodies, it shall undertake appropriate international consultations before
proceeding with any such activity or experiment. A State Pasty to the Treaty which has
feason to believe that an activity or experiment planned by another State Party in outer

2 Mezhdunarednoe Kosmicheskoe Pravo, International Space Law, M., 1986, p. 44; See
Pravovye Problemy Poletov Chloveka v. Kosmos, Legal Aspects of Manned Space Flights, M.,
1986, p. 211.

5* Supra note 49.

% See, Christol €., The Comsmon Interest in the Exploration, Use and Exploitation of Outer
Space for Peaceful Purposes: The Seviet-American Dilemima®”, Revista del CIDA, 1985, 10, 45-
46; Also Ses, Lay FH., Space Law: A New Proposal, Journal of Space Law, 1983, VIII, 44.
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space, including the moon and ether celestial bodies, wonld cause potentially harmfol
interference with activities in the peaceful explortion and use of onter space, including the
moon and other celestial bodies, may reguest consnitation concerning the activity or
experiment.”

Thus, Article IX of the OST also, without expressly siating so, calls for
using outer space for peaceful purposes. Each State would be in certain re-
spects affected by another State stationing weapons in outer space as that state
would be under constant threat of being aitacked. Stationing weapons would
amount to potentially bamming and interfering with the activities of peaceful ex-
ploration and use of outer space of another State. As per the Auticle, prior
consultations have to be held before any State endeavours to station weapons
in outer space or indulge in military activitics that bave the potential to disiurb or
disrupt the activities of any other State in outer space.

111 I e Use of Outer Space for Military Purposes

The use of outer space for military purposes hangs like an ominous shadow
over the present and the future uses of outer space.”™ This is primarily becanse
the term “peaceful’ or the phrase “peaceful purposes’ have not been defined.
This led to tremendous ambiguity, resulting in the abuse of the provisions of the
OST. At this juncture, it is important to understand what “peaceful’ and ‘peace-
ful putposes’ really means. They can be understood by examining their various
definitions and the context in which they were used, and most importantly, their

A.Definition Of“pmeﬁﬂ” .

“The use of oufer space, the moon and other celestial bodies peacefully
mustbeundersteodmaccordancemtheng]ﬁofmhndtopeace "%1n 1958,
within a year afier the former USSR successfully launched Sputaik I, the UN,
General Assembly vide Resolution 1348 (XIII) recognised that, inter alia,
outer space should be used only for peaceful purposes only and wished to
avoid the extension of present national rivalrics into the reaim of outer space.
The General Assembly vide Resolution 1472 (XIV) established the Commitice

55 Manfred Lachs, The Intemational Law of Outer Space, p. 88.

% Maria de las Mercedes Esquivel de Cocca, The Legal Principle of the Peaceful Uses of
Outer Space and its engine of Enforcement: Eihies, Colloquium on Space Law, 1999, p. 285.

T http:/fwww.onsa.mvienna.org/eosafen/SpaceLaw/index. hitmil
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on the Peaceful Uses of Outer Space (hercinafier referred to as “COPOUS™)
which was designated the “primary intemational forum for the development of
laws and principles governing outer space”™.

‘Peaceful’, is easily the most controversial word in the OST, and has not
been defined in the OST, which probably is the reason why “peaceful’ has
caused such a stir amongst the scholars on the law of outer space. There are
two leading interpretations of the temm ‘peaceful’. One block considers all non-
aggressive military activities underiaken exclusively for defensive purposes as
‘peaceful’.® The other parallel definition, in every sense of the word, is that
‘peaceful’ plainly means non-military. As per this definition, even the remote
sensing satellites and surveillance sateliites used for military purposes are con-
sidered non-peacefil and thus illegal ®

Not surprisingly the United Siates of America, along with Canada and
France amongst other countries in the same region have lent their support to the
former interpretation of the term. It is very interesting io note that the obscure
American defipition of “‘peaceful” was “non-aggressive’ and not ‘non-military™.®
Thus, the American definition of “peaceful’ allows for military equipment to be
stationed in outer space, but only probibis their use. As stationing them wouldn’t
be aggressive, but using them would most definitely be. Whereas, the former
U.S.S.R has adopted the latter definition of the term ‘peaceful’. Russia has
always been opposed to the militarisation of outer space. In fact Russia has
placed before the General Assembly a Draft Treaty on the Prohibition of the
Use of Foree in Outer Space and From Space Against the Earth, 1981.9 Ar-
ticle 1(1) of the Drafi Treaty stated that,

* Butler, Aspeets juridigues de la militarisaton de I’ espace extra-atmespherigue, in Collogue
intern, sur la militarisatoin de P espace extm-atmospherigue, Bruxelles, 1988, P. 44; See, Zwaon,
The Tilegality of the military use of outer space, in Collogue intern. sur la militarisatoin de 1°
espace exira-atmospherigue, Bruxelles, 1988, P. 303; See aise, Lakshmanan, Prohibition of
Weaponisation of Outer Space, 28th Colloguium of Outer Space, 1982, P. 136.

*® Christol, Arms Control and Disarmament in Space, the Rongh Road to Vienna, 1984 in
Space Policy, 1985, P. 33; Gorbiel, Some Observations on the Juridical essence of the 1967
Treaty’s Article TV, 25th Colloquium on Space Law, 1982, Pg .166; Gal, Activitics on Orbit and
Celestial Bodies; Twe Notions of Peaceful Uses?, 25th Colloguium on Space Law, 1982, P. 83;
Markov, Immplementing the Contractual Obligation of Ast. 1, Par. 1 of the Guter Space ‘Treaty of
1967, Diritto Aereo, 1974, P. 159.

% Bin Cheng, The Legal Status of Outer Space and Relevant Issues: Delimitation of Quter
Space and Definition of Peaceful Use, Journal of Space Law, 1983, Vol. 11, Ne. 1 &2, P. 99.

! Draft Treaty on the Prohibition of the Use of Force in Outer Space and From Space
Against the Earth, 1981, as seen inhttp:/fwww.jaxa jp/library/space_law/chapter_3/3-2-1-2_e.htmi
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“States pastics undertake net to place in orbit around the Earth objects camying weapons of
any kind, install such weapons on celestial bodies, or station such weapons in outer space
in any other manner, including stationing on rensable mammed space vehicles of an existing
type, or of other types which States pasties may develop in the future.”

For outer space to be peaceful, in the right sense of the word, that is both
non-aggiessive and non-military, the susiained prohibition of every military use
of every single man-made space object resulting out of general and complete
disarmament is the only possible solution.® This would obviously not be in
contravention of any provision either in the OST or the Charter of the United
Nations. In fact, it wonld be very well within the scope of the above mentioned.
Tt is safe o assume that complete disarmament would render outer space abso-
tutely peaceful. That being the objective of the OST.

If it was indeed the objective of the Outer Space Treaty to allow for ag-
gressive actions in outer space, the leamed drafiers would have just introduced
refersnces to the general principles of intemational law and the Charter of the
Uhnited Inations instead of expressly mentioning the tenn ‘peaceful’ in the treaty.
It is clear that the objective of the Outer Space Treaty was to maintain peace in
outer space. Peace being the absence of any military action, including the sta-
tioning of weapons, of any kind. The author opines that there is no second
meaning in the phrase ‘peaceful purposes’. It is ludicrous for some couniries to
consider, in light of the OST and the ambiguous nature of Article IV the old
adage, “io maintain peace one has to be prepated for war”. If there weren’t
any weapons in outer space, peace would prevail there. Once weapons pierce
the air-space boundary, they become space weapons and suddenty space would
no longer be an exclusively peaceful zone.

The author would like to examine in detail the two different and jurispra-
dentially differing interpretations of the term “peaceful’. The third leg of this
debate comes from the United Nations.

1. Non-aggressive

The first theory mainly advocated by the Americans, as mentioned eazlier,
interprets “peaceful uses’ as non-aggressive. According to them, outer space
should be used for military purposes and not aggressive purposes.® The United
States of America is of the opinion that the military exploitation of outer space is

€ B.A. Korovin, On the Neutralization and Demilitarization of Outer Space, Int. AfE 199,
No. 12, P. 83.

€ Gyula Gal, Space Law, p. 165
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inevitable and the United States are compelled to possess a “deterrent’ or ‘re-
taliatory’ force to meet the alleged “threat’ that is directed against it. This ‘retal-
iatory” force supposedly requires embodying the space technology cumrently
possessed by the United States in military efforts. Another reason the United
States has obsessed over militarising outer space is their constant rivaliy with
the Soviet Republic. It is caused by the Soviet suceess in the field of space
exploration.®

At this juncture, the anthorwould like to refer to the 1960 Report of the
American Bar Foimdation®, which states: “Space power is militaty power o0,
and in the future it may become the decisive element of all military power.™ % It
might be rather rash to state that the United States has always been brash and
always leaning towards the gum, but it is true. In keeping with that spirit, the
Report considers the problem of peaceful use is only in part a semantic one. It
stated that, “for the time being it scems that the only uses of space that are
prohibited are those that fall within the prohibition of the Charter, and that uniil
a disarmament agreement dealing with space activities can be arrived ai, the
US is justified in wsing space for non-aggressive military uses consistent with the
terms of the Charter.™

Even prior to the OST, the United States adopted this stance. The Ameri-
cans further stress that in light of the Charter, the opposite of ‘peaceful’ is “ag-
gressive’, and even though armed attack is prohibited under the Charter, the
military efforts or exercises of the States on their own territory or on those
territories under their sovereignty are not expressly prohibited.® The United
States always, unwaveringly backed their interpretation of ‘peaceful’ as ‘non-
aggressive’ and mooted the military use of outer space as long as it was not
aggressive in nature. As per their interpretation, the siationing of weapons in

- gizier space, in keeping with the OST would not amount to being aggressive in
outer space.

% For example, T. Garduer’s staternent in Space Flight Report: “The cold-war cost of the
UUSR Sputaik experiments was immediate and bas continued to adversely affect our national
secumity. The loss of prestige by the US cannot be accurately assessed; its serionsoess cannot be
discounted. It will eontinue wmtil we lead in the space race. The Soviet accomplishments in space
no lenger affect our future national security in only an indirect masuner. Soviet space power at this
time is a direct military menace.” p. 127.

5 Lipson and Katzenbach: NASA Rep. Legal Problems 1961, p. 589.

 1d.

 jd.
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2. Non-military

The other interpretation, which considers “peaceful’ to mean ‘non-mili-
tary’, is1hé right interpretation, according to the author, and many other emi-
nent jurists. As per this definition, the peaceful use of outer space excludes any
military use of outer space. This argument is supported by the argument that,
peaceful is more than just peace. It is the antithesis of war or aggression. This
second interpretation is construed in conjunction with Asticle I of the OST,
. which ealis for the use of outer space for the benefit of all mankind. In light of
Aticle I, peaceful must mean ‘non-military’. Any military activity aggressive or
not cannot be conducted on the moon, celestial bodies or in outer space except
those activities which have been expressly allowed by Asticle IV, Paragraph Il
of the OST, i.e., the use of military personnel for seientific research, eic., This
interpretation even forbids the use or the launching of military reconnaissance
saicllites.®

But this interpretation is quiet exireme in the sense that i probibits the gath-
ering of intelligence data through the use of space vehicles. It is considered 2
violation of the sovereign rights of the States. Such gathering of data wonld be
constituted as an act of military relevance and is as such an aggressive act™ If
outer space is to be used in peaceful co-operation, then operations such as
intelligence gathering, military reconnaissance etc., would not be legal and would
be in direct violation of international law. Thus, such acis should be banned as
well.

This is a very strict interpretation. But this interpretation is the right one and
would ensure that outer space would remain an area of absoluie peace, which
is what is required in this day and age. The interpretation would actually be in
spirit of the OST, it would ensure that all space activitics conducted in space
are strictly peaceful.

% A. Bueckling: Friedliche Benutzung des Weltraums. J.IW. 1963, p. 940; similarly, Lipson
and Katzenbach: NASA Rep. Legal Problems 1961, p. 807; J.F. McMahon: Legal Aspects of
Outer Space. B.Y.LL. 1962, p. 360; M.S. McDongal: The Prospectus for a Regime in Outer
Space. L.a.P. 1964, p. 119.

© Kailash Thakur, Outer Space and Military Supremacy, Jurisdiction in Intemational Law,
p. 97.
™ Id. at p. 78, 79.

308 : _ ' Volume 8 Number 2 January 2011



Whether “Military” and “Peaceful” Are Synonymons in Light of the Quter Space Treaty

3. The United Nations Stance _

The United Nations Confercnce on Dissunament, the General Assembly
and the Conference on the Peaceful Uses of Outer Space (COPUOS) and the
majority of the scientific community around the world have repeatedly sug-
gested, proclaimed and affirmed that outer space shali be used for peaceful
purposes and not for military advaniage.” Assuming we were to accept these
varying definitions (non-military/non-aggressive), “no case can be made fora
space based weapon system consistent with this norm™.” This is in light of the
explicit provisions of pacta sunt servanda in the Vienna Convention on the
Law of Treaties.” It is a basic principle that states that all agreements entered
into bona fide must be kept (adhered to).

Pursuant fo the Soviet Republic submitting its Draft Treaty on the Siation-
ing of Weapons of any kind in Outer Space™, the General Assembly noted its
grave concerp with respect to the exiending of the anms race beyond eazth, into
outer space and requested the conclusion of a treaty which wonld safeguard
intemational peace and security.™

1n 1986, the Conference on Disarmament observed that, “outer space should
be vsed exclusively for peaceful purposes for the benefit of mankind. No coun-
try should develop, test or deploy space weapons in any form. An international
agreement on the complete prohibition of space weapons shonld be concluded
through negotiations as soon as possible.”™ The author affinms that, in light of
the stance of the various United Nation eommitiees, the view of the United
Nations with respect to the meaning of the term “peaceful’ is rather clear. The
United Nations also intends for outer space to be used exclusively for peaceful
purposes without the presence of any iilitary activity.

7 Coleen Suilivan, The Prevention of an Arms Race in Outer Space: An Emerging Principle
of International Law, 4 Temple Intemnational aad Comparative Law Joumal 211 (1990).

7 Nitza Milagros Escalera, Azms Control and US Policy: ‘Star Wars’, Mad Max and Pershing
1IS 79 American Society of international Law Proceedings 233, 235 (1985).

” Vienoa Convention on the Law of Treaties, opened for signature May 23, 1969 UNTS
331.

7 See General and Complete Disammament, G.A Res 36/97, UN GAOR, 36th sess, 91st plen
mtg, UN Doc A/Resf36/97 (1981). -

% Supra note 70, at 245

7 Conference on Disarmament, Final Record of the 350th Plenary Meeting, UN Doc. CDf
PV.350(1936).

7 Philip €. Jessup & Howard J. Taubenfeld, Controls for Outer Space and the Antarctic
Analogy, p. 210.
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B. Analagies

To clearly understand the term “peacefil’, other contemporary texis have
10 be examined. ‘Peaceful purposés’ has been employed in other contempo-
rary legal documents, such as the Antarctica Convention. ‘Peaceful purposes’
has been understood with litile difficulty. In neither the context of the high seas
. or Antarctica, both arcas of res communis, ouch like outer space, bas ‘peace-
ful’ been interpreted as aggressive but non-military. In beth cases they are un-
derstood to be non-military and by implication non-aggressive. The Nuclear
Test Ban Treaty also shouid be considered in this regard. It also discusses the
testing of weapons in oufer space.
in general, Masitime law and the legal regime of the high seas, in particular
bave been called upon significantly to provide analogies that are useful for the
construction of a system of space law.”” Texis where the use of areas of 7es
communis have been regulated by Treatics and/or conventions.

i. TheAntarctic Treaty

The Antarctic Treaty™ was signed in 1959 and came into force in 1961.
This treaty was to regulaie relations between States in the Antarctic region. This
treaty advocates the peaceful use of Antarctica. This is evident from Article 1 of

the Antarctic Treaty, which states that, “Antarctica shall be used for peaceful -

purposes only. There shall be prohibited inter alia, any measure of a military
nafure, such as the establishment of military bases and fortifications, the carry-
ing out of military manoeuvres, as well as the testing of any type of weapon.™
The Antarctic Treaty explicitly states that Antarctica shall be used exclusively
for peacefill purposes. There is no ambiguity there, It further states that any and
all military activity shall be prohibited. Understanding the meariing of “peaceful’
in the context of the Antarctic Treaty, it is clear that peacefial undoubtedly means
non-military. Extending this meaning io the OST, peaccful purposes in the con-
text of the OST could also be undersicod o mean non-military and not merely
NON-aggrcssive.

2. Nuclear Test Ban Treaiy™
As the title suggests, this Treaty was entered info to ensure that States do
not conduct nuclear tests in certain regions. One of those regions is the outer

#® The Antarctic Treaty, 1959.
4.
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space. Article I of the Nuclear Test Ban Treaty states, inter alia, each of the
pasties to the treaty undertakes to prohibit, prevent and not carry out any nucleas-
weapon test explosion in the atmosphere, including outer space, underwater o
territorial or high seas or in any other environment where radioactive debris
might be present outside the jurisdiction of the State conducting the test. Whether
one reads the moon and other celestial into the definition of “outer space™ or
into the definition of any “other environment”, nuclear explosions or tests are
categorically prohibited from being camied ouf on celestial bodies. Hence, the
negotiations and the drafiing of the principles providing for the peaceful explo-
ration and use of outer space and celestial bodies proceeded from the stand-
poin that a significant portion of military activity had been banned.™ This shows
a clear intention to slowly ensure that outer space is a region of complete peace
and an area where absolutely no militaty actively took place, aggressive ornot.

IV, Analysis
A Possible Sohstions

The OST is a path breaking pieee of international legislation. But it is not
airtight. To ensuze that the OST does live up to its objectives and the spirit of
the Treaty is upheld, certain changes weonld have to be made to it. Such changes
would epsure that all States would maintain peace in outer space and refrain
from the military use of outer space. These changes are essential as they would
finally plug the loopholes in the Treaty and all the State parties would in facibe
using outer space for the benefit of all mankind, as directed by Asticle 1 of the
Treaty. These solutions are suggested by the author.

a. Bringing forward aproper definition of ‘peaceful’ and “peaceful purposes’.
b. Re-fiamingihe OST.

c. Amending Paragraph I, Atticle TV of the OST te include all conventional
weapons.

Clearly stipulating what soris of activities are allowed in outer space.
Explaining what ‘activities for the benefit of all mankind’ really means.
The extension of the “Convention on Prohibitions or Restrictions on the
Use of Certain Conventional Weapons Which May be Deemed to be

o R

® Treaty Banaing Nuclear Weapon Tests in the Atmosphere, in Outer Space and Under
Water, signed in Moscow, 5th August 1963, entered into force 10th October 1963.
8 Nandasiri Jasentuliyana and Roy S. K. Lee, Manual on Space Law, Vol. L p. 4, 5.
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Excessively Injurious or to Have Indiscriminate Effects”™ info oufer space.
1. Tmporiance of disammament
" There are a number of advantages ic compiete and absolute
widisarmament in outer space. -
‘4. Peace is mainiained in outer space;
b. No conflicts in outer space;
¢. No debris, environmental harm due to such conflicts;
d. Tt would be for the benefit of all mankind.
2. What “peaceful’ should actually be defined as

The Oxford dictionary defines “peaceful’ as, “not involving war or
violence™ and “inclined to avoid conflict™. Althongh thisdefinitionis
far from perfect with respect to the OST, one cannot state that itisa
wrong definition of the term even if it is applied in an outer space
Treaty.
The term ‘peaceful’ should encompass, the absolute absence of any
object that has the ability to disrupt the peace, whether just by stationing
or by usage, it should also allow for experiments for the pursuit of
 -:seience: This wonld ensure that ‘peaceful” would not only mean ‘non-
military’; it wonld completely exclude “non-aggressive’ from any
gz, interpretation of the tenm. By this usage, the stationing of any kind of
“r=* weapon will not be allowed, the testing of weapons will also not be
-ion - allowed; weapons will not even be allowed to traverse through outer
space. | . - .
‘This definition would render outer space completely devoid of any
weapon. Ensuring that peace would prevail.

B.Conclusion

The use of force is definitely restricted in outer space.® But it does not
restrict the threat or the use of force in outer space completely. Conventional
weapohs can b stationed in outer space. What is important is that outer space

% Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons
which may be deemed to be Excessively Injarions or to have Indiscriminate Effects, 1980 as seen
in  htip:/fireaties.un.org/pagesfViewDetails.aspx?sre=TREATY &mtdsg_no=XXVI-
2&chapter=26&1lang=cn

: Compact Oxford Dictionary Thesaurns & Word Power Guide, p. 650.

id.
3 john Kish, The Law of International Spaces, p. 194.
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should also not become a place where wars are fought. It is essential that weap-
ons of any kind are prevented from being used or even stationed in outer space.
This can be done only by ensuring that the governing law on the subject, the
Outer Space Treaty, 1968 prohibits such weapons in outer space. So far, the
OST itself allows conventional weapons to be stationed on satellites etc., This
isbecause certain terms like “peaceful’ and ‘peaceful purposes’ have not been
defined in the Treaty or any other international document. With the current in-
terpretation of the term ‘peaceful’, military and peaceful are indeed synony-
movs.

If we have a definition that clearly sets out what can be done and what
cannot be done, it would be largely beneficial. Disarmament could be 2 good
solution for the issues that the world faces in while deciding what should be
done and what shouldn’t. Quter space should be used exclusively for peaceful
purposes. By practicing disarmament, outer space would automatically be ren-
dered peaceful and devoid of military action.

The OST is a very beneficial piece of international legislation. It sets out the
permissible limits of man in outer space. But, it is not drafied as strictly as it
should have been. It is severely deficient in certain matiers. With ceriain amend-
ments, like “weapons, conventional or of mass destruction are not allowed to
be launched, stationed or intended to traverse through outer space’. ‘Peaceful
purpose imeans, non-military and non-aggressive’. This would make sure that
weapons will not be allowed to cross the air-space boundary and hence peace
would reign in outer space. Afier all, that was the intention of the Outer Space

Treaty.
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