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International Law on Marine Pollution firom Ballast
Water

Nadia Effanie’

. Introduction of non-indigenous (alien) species in ballast water from ships
are one of the greatest threats to marine ecosystem worldwide. New

' appraaches to prevent and reduce the release of Alien Invasive Species
(AFS) from ballast water are under consideration nationally and
internationaily. Problem that arise from this kind of poliution not only has
impact on environmentai, but also in some aspects like health, shipping and
biodiversity. Based on this matter, IMO as the responsible organization about
marine matter, adopted a new convention namely as The Intemational
Convention for the Control and Management of Ships’ Ballast Water and
Sediments on February 2004. The legal framework on ballast water comprises
a complex of interconnected provisions.

Eeywords: marine pollution, ballast water

1. Tnivoduction

The topic of environmental problems began to emerge and continue to
grow afier the 1972 Stockholim Declaration, one of which is the poliution of the
marine environment. Marine polhution defined as the eniry or the inclusion of
living things, matter, enex.y, and / or other components into the marine environ-
ment by human activities so that quality get down to a certain level that causes
the marine environment not in accordance with standard quality and / or fune-
tion.2

Marine pollution, mainly caused by a vessel, divided into two groups. First,
the marine pollution caused by ships operating activities. The operations of

' Having Bachelor degree from Faculty of Law, University of Indonesia.
2 Jadonesia, Government Regulation of Pollution Control and / or destruction of the
Sea, PP No. 19 In 1992, LN 32 of 1999, TLN 3816, article 1 paragraph 2.
2 Andrew N. Cohen, Ships® Ballast Water and the Introduction of Exotic Organisms into the
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these vessels can be a result of removal of il tank leaks and disposal of vessels
issued by the tank vessel. Second, the marine poliution cansed by accidents,
such as a shipwreck, collision, and breakup of the ship tank. Marine pollution
caused by ships ballast water, including in the form of marine pollution caused
by vessels resulting from vessel operations.

Problem of merine pollution caused by disposal of ballast water from ships
docked at the international aftention in 1973, when the United Nations Confer-
ence on Matine Pollution, which requested the WHO%0 examine the possibility
of epidemic disease that is contained in ballast water.® This action made in
connection with the discovery of several foreign marine species that are toxic of
viral disease microorZanisms. Ballast wacr containing various kinds of things
found on the waters where ballast water taken, such as viruses, bacteria, pro-
fozoa, phytoplaokion, zooplankion, and fish. Where a fow of these organisms
cam form colonies in the new areas, where ballast water dumped by ships.*

fi. Definition and Pollution Caused by Ballast Water

Definition of ballast water is the kind of ‘material that used to give weight
and/ or balance an object’ Ballast water or water ballast or the ballast waier is
water carried in ships to maintain stability, balaace, and integrity of the ship
structure.S Water comes from a port where the catgo ship released, and the
weight of the load replaced by waier so the boat remains in a balanced posi-
tion. .

For exampie, bailast water is generally inseried into the ballast tank at the
same time issued a cargo ship into the harbor, and water istemoved at the time
the ship camrying the load again. Depending on the place where ballast water
taken, then the ballast water may be sals water, freshwater or brackish water,
and the water may confain organisms that live in water waters where water
taken”

San Francisco Bsinary: Coment Status of the Problem and Options for Management, pp. 29,
http:ifwww.sfei.org!bioinvasionslreportsf 21998-RallastWater224.pdf, downloaded on Febratry
19, 2010.

4 Water Encyclopedia, http:lfwww.waterencyclopediaeom!Ge—Hyﬂimnan-Health—and-the-
Ocean.him), downloaded on March 28, 2010.

5 Globallast, The Problems, http:ffgloba]last.hno.org/‘mdex.asp?pangmblem.hm & memn
= true, downloaded on February 2010,
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-Inmodernships,ﬁaeuseofweighiswiﬂa&leuseofwaterduetoitseﬁcient
and economical in maintaining the balance board when not transporting cargo.®

Ballast water is the main cause of the eniry of foreign species into marine
ecosystems where they should not be located. When these foreign species sur-
vive in the new ecosystem and settled, they may result in losses to the economy,
the environment and has implications for buman health.?

Jt estimated that approximately 7000 migratory marine species each day
without being detected to the pats of the ocean to the ocean one another.

These species carried in ships ballast water tanks. As part wasted during the
process of ballast water discharge to anew environment, the animals who do

6 Asih Saraswati, the “International Convention for the Conirol and Management of Ships’
Ballast Water and Sediments”, Indonesian Journal of International Law, vol.1-3, {April 2004), pp.
616.

7 EPA, Factsheet: Bailast Water ANF Aquatic Iavasive Species, htip://www.epa.gov / oWow
| invasive_species /factshecthitml, downloaded on February 2010.

& Asih Saraswati, loe. cit., pp. 616; Globallast, loc. cit.

? EPA, loceit.
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not want this presence can become invasive, competing with local plaots and

animals, to cause permanent changes m ecological and economic Josses.”

Shipping activity is the most imporiant part of world trade. Ballast wateris
an essential part of 2 sailing vessel, to smaintain the balance of the cargo ship
when the ship to be empty afier unloading activities.

At the time of filling the tank ship balancing, the water that pumped into
water tanks is surrounding the ship when the ship docked ship. This pumped
water contains varions kinds of organisms that live in these waters. These or-
ganismsvd]levenmaIIYSaﬂintoihewatemofanoﬂler,andjoinedﬂaeship atthe
time wasted taking new loads.

Some of the organisms that camried this would not last the entire trip. But
most survive, castaway in new waiers, and colonized the region to live and
food to the local organisms. Even with the possibility of a predator of the worst
local animsl, or camses the water and everything in it becomes unsafe for human
consumption.! For example comb jelly (Mnemiopsis leidyi), atype of jeliyfish
found in the waters of the Black Sea, ﬂmughttohaveoriginaﬁaiﬁomﬂanniwd
States through ballasi water. Consequences of entry of this species into the
Black Sea are almost disappearance of fish species, anchovies, which became
the subject of the Russian and Tuikish fisheries.”

Until now, still difficult io predict which organisms can survive inballast
tanksduﬁngthevoyageoraboutwhysomeorganismscansmvive and others
donot. Ingeneial,laxgeorganismsinballasttanksesﬁmawdto survive on the
preyorganismswiﬂlsmaliersim.haddiﬁon, if the sitmation does not allow for
TICTOOTZANISMS andplanktonmsmviveﬁomtheopslaughtoﬂargeorganisms,
pmtecﬁonmeasmestoiakenisbyproducing spores and takes refuge in it. Jn
theformofspores,ﬁaeorganismmsmv‘rveinalongﬁmewifhoutfoodand,ia
salinity and temperature differences that are different from the region of origin.”®

: Inthecaseofmaxinepolhzﬁonduemoilspilledintothesea,ﬂlercaresﬁll
possibilities for ocean waters to relum in its original state before the contaimi-

18 WWF International, Silent invesions: The Spread of Marine Invasive Species via Ships’
Bailast Water, bttp:/fasseis. panda.org / downloads / silent_invasion_briefing.pdf, downloaded
on February 2010.

n jhid.

2 MAT Sea Grnt, Marine Bioinvasions Fact Sheet: Ballast Water, hitp:/fmassbay.mit.edu/
exoticspeciesfballast/fact hitml, downloaded on Febmary 2010.

B WWF Intemational, lec. cit.
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nated oil. However, not so with the introduction of foreign specics into marine
waters. Natuzal conditions of the ocean, directly or indirectly help these foreign
species to adapt and live ina new environment," so that they will compete with
local marine plants and animals to be alive. Once alien species into new areas,
its growth will be rapid, some native animals such areas could be reduced in
sumber or low, making it impossible to restore such waters as they should.

Table of aquatic bio-invasions
Name Native to Introduced to Impact
Cholera { Various South Some cholera
Vibrio strains with Ammerica, Guif | epidemics appear to
cholerae | broad ranges | of Mexico be direcily
and other areas | associated with
ballast water
Cladoce | Black and Baitic Sea Reproduces to form
ran Caspian Seas very large
Water populations that
Filea dominate the
Cercopa zooplankion
gis community and clog
pengoi fishing nets and
trawls, with
associated economic
impacts
Mititen Northern Western Undergoes mass
Crab Asia Europe, Baltic | migrations for
Eiocheir Sea reproductive
sinensis and West purposes. Burrows
Coast Noxth into river banks and
Asperica dykes causing
erosiop and siltation.
Preys on pative fish
. and invertebrate
* species, causing
local extinctions
during population
outbreaks. Interferes
with fishing
activities
Toxic Various Several species | May form Harmful
Algae(R | species with | have been Algae Biooms.
ed/Brow | broad ranges | transferred to Depending on the
o/ Green new areas in species, can cause
Tides) ships' ballast massive kills of
Various water ' marine life through

Source: IMO Website
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A. Ecology Issues

The success of the entry of alien species into new waters dépend on sev-
eral factors supporting, such as 2 lack of predators ot prey, abundant food
source, the ability of good tolerance of polhution, disease and competition among
species, with species of origin of migrants in these waters.”

Event entry of foreign species into 2 new water known s the second lead-
ing cause of biodiversity loss. OnU.S. soil, the researchers found that 1830
species in the U.S. are classified info class destroyers and potentially invasive.
Alien species that managed to adapt and settle in new waters, the potential to
cause problems, starting with a parasite on species of origin, competition with
local populations to obtain food, and become the predator. Change of ecologi-
cal conditions such as these cause damage to the normal functioning of these
ecological systems.®

Event eniry of alien species through ballast water may fead to competition
and replace the maih souice of food and living space, 17 or could endanger the
diversity and reduce the number of sea creafures.

B. Heaith Issues

Introduction of nonhuman pathogens has shown widely in the field of dam-
agetothe ecolog;aandecmomyofmdusﬁalacﬁvﬁ}g&spedallymarineaqizac-
ulture and commercial fisheries.'” The spread of pathogens into new areas €x-
pected as a majorfisk to buman heaith.

i Ibid. o

15 Christopher F. and Richard C. Deacutis Ribb, ‘Ballast Water and Introduced Species:
Masagement Options for Narragansett Bay and Rhode Island “, Requierements Chapter 46-17.3
of the Rhode Island General Laws related to Ballast Water, (Rhode Island: Department of
Enviroment Management, 2002), pp. 7-8.

6 ibid, pp- 3.

¥ For example in San Francisco Bay waiers, where marine orgamisms native bay waters
due to decreased amount of habitat invasion by the Asiatic Clam andmittens Chinese erab.Occurred
in waters off the Northeast coast of the U.S., due to the entry of the green erab species (green
crab) from ships anchored in the surrounding waters.

® P, Daszak, et. al, Bmerging Infections Diseases of Wildlife-threats to Riodiversity and
Human Health, <htq;:llwww.sciencemag.org’feamre!dam! 1040321 htmi>, downloaded on 4 April
2010. .

1 Disease-causing choléra in bumans, infecting marine organisms snch as plants and fish
to become mosafe when consumed by fmmans. Vibrio cholerae is a species of live bacteria (free-
living) in water and in association with plankton. A kind of attempt at destroying the eceans
around the world are vibrio cholerae non-01/ron0139.
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Some researchers in the Guif Chesapeake, U.S., who did reseaich on
bacterial, viral patticles, also Vibrio cholerae® found that the pathogens that
cause disease in umans is apparently contained in ballast water from ships that
enter the tank port or coastal waters from foreign ports.”

One of the impacts to human healih from the eniry of alien specics to new
waters is Paralyiic Shellfish Poisoning (PSP). PSP is the effect resulting from
the consumption of shellfish contaminated with Neurotoxins produced by sev-
eral species like phytoplankton (microscopic plents thet float onthe surface of
water) among a group of dinoflageliates * Several couniies around the Pa-
cific Ocean has experienced significant growth phenomenon of toxic
dinofalgellates, who co-migrate through the sediment in the tank of ship bal-
last water in crystalline form. In addition, there are alse species such as Red
Tides and sort incoming and growing algae in the waters of Japan and Austalia.
Where the existence of such species can be deadly for organism of origin and
not safe for humans. :

C. Economic Issucs

Besides the impact on ecology and nmnan health, there is also the impact
of the introduction of foreign species info new waiers. From the case siudics
conducted in the U.S., areport from the Congressional Office of Technology
Assessment (OTA) in 1993, states that from 1300 the foreign specics enter
and settle in U.S. waters, about 15% of the total has caused damage to local
ecosystems and / or economic conditions.” Another study of the impact of
invasive species to the economy, both in the form of aquatic species and plants,
conducted by Comell University, updated the data created by the OTA, esti-
imates that the cost of which is used to prevent and control the alien species has
reached 137 million U.S. dollars per year.”*

»  Christopher F. and Richard C. Deacutis Ribb, loc. ¢it., pp. 5.

2 Hallegractt and Bolch, Transport of Toxic Dinoflageliate cysts via Ships® Bailast Water,
hﬁp:/ﬁwww.sciencemag.org’feamrddmﬂo%sm.hm downloaded on 4 April 2010.

2 Christopher F. and Richard C. Deacutis Ribb, loc. cit., pp. 9,

= Juid.

2 "Preedom of High Seas” and “The princple no harm.” Maria Helena Fonseea de Souza,
The International Law on Ballast Water: Preventing Biopollution, (Boston: Mastinus Nijhoff
Publishers, 2008), pp. 41; Patricia Bimie and Alan Boyle, intemational Law & The Environmental,
ed2, (New York: Oxford University Press, 2602), pp- 351
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The negative impact of the introduction of foreign species info nEW WaicTs,
including loss of income derived from fishing activities, costs for cleanup efforts
from the blockage, and the cost for eplacement and repair dock. In addition to
the cost of doing research is also a burden to be bome in order to prevent and
reduce pollution caused by the eniry of foreign species.

1Ii. Customary International Law and Ballast Water

Customary interational law has long intervened in the problem oftheuse
of sea and marine pollution prevention. In the customary intemational law relat-
ing to marine issues, discovered two important aspects to use. The second
_ aspect is the freedom of the high seas and will ban cross-border pollution.”
Both these aspects affect the regime of control and regulation of ballast water
 and sediment ship. One example is the distinction between temitorial waiers,
which falls under the jurisdiction of coastal States, with bigh seas freedom to
which all valid for all nations. Both these rules have existed since the eraof
Roman law and are valid until today as part of the law of the sea that bad
codified in UNCLOS .

Under the common law of international sea, this can epsure that the ship
had crossed the international shipping standards with respect o prevention of
poliution, only the state flag 7 This is in accordance with atticle 94 UNCLOS,
which contains the obligations of flag states to enforce its jurisdiction and con-
trol the activities admistratively, techmicaily and forth from the ship or aifcraft
registered in the siate flag”

When viewed fom the condition that the state flag the ship isheld respon-
sible for ships registered in the country, so whenever 2 ship that sailed sus-
pecied or cause polhution to the marine environment, then the state flag of the
vessel is responsible for environmental pollution caused by vessel.

Related to these environmental problems, with the adoption of the 2004

2 UNCLOS, asticle 25 (1): “The eoastal State May Take The Necessary Steps in its
termitorial sea .. Asticle 87 (1) and (2).” The High Seas are open to all States ... “” These
freedoms Marshall be exercised by all States with due regard for the imterests of other States in on
their exercise of the freedom of the High Seas ... “

26 Maria Helena Fonseca de Seouza, op. cit., pp. 43.

7 UNCLOS, article 94 (1): “Every State Marshall effectively exercise its Jurisdiction and
conirol in administrative, technical and social matters over ships flying its flag.

2 Maria Helena Fonseca de Souza, op. cit., pp- 43.
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Convention on Ballast and Guidelines for the Control and Management of Ships’
Ballast Water to Minimize the Transfer of Harmful Aguatic Organism and Patho-
gens in 1997, and the establishment of national regulations with respect o bal-
fast water, there will be a legal basis effective for the prevention of sea polhution
caused by ballast water and sediment of the ship.®

Tn addition to the flag state responsibility, one aspect of customary interna-
tional law is the no harm principle is also an important element in the interna-
tional legal regime to prevent mazine pollution caused by ballast water and sedi-
ment ship. These principles emphasize the obligation of states to prevent, re-
duce, and control pollution, and to avoid cross-border enviropmental dam-
age®

There ate several factors associated with the obligation of states to prevent
the pollution of the marine enviromnent across national borders. These factors
relate to economic issues and techmological readiness or ability of the state i
provide adequate technology in order to prevent the pollution of the martine
enviropment.

Customary international law can be inferred from state practice with it is
believed that such action is necessary as a rule as binding. Teday, the concept
promoted in the state showed a widely accepted practice, includes several
factors from the attitudes and actions of the state, namely:

1. National law;
2. Court decisions;
3. Statements made by government or parliament, mass medis, international
conference, and meeting of international organization such MO.2
Some of the attitudes and actions of these counries to be quite a testament
s the will of one country in order to creaie a frameswork of rules on ballast
water. One which ean be realized by using the IMO Resolution A.868 (20)on
Guidelines for the Control and Mianagement of Ships’ Ballast Water to Mini-

? Rid.

0 UNCLOS, article 192: “States have the obligation io protect and Preserve the marine
environment.”

31 Maria Helena Fonseca de Sovza, op. ¢it., pp. 45.

2 hid.

= MO, What it is? OMI, Ce qu’elle est? OMI Que es?, Pp. 3-5, htip://www.imo.org/
includes/blastDataOnly.asp/data_id% 3D27414/IMOWhat-it-isweb009.pdf, download on
Febmuary 19, 2010. :
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snize the Transfer of Harmful Aquatic Organism and Pathogens in 1997 tovol-
unteer o be implemented in national legislation, as well as the signing and rati-
fication Ballast Convention in 2004.

A. TMO Resolution A.868 (20)

Tntemational Masitime Organization or IMO often called is 2 special agency
or a specialized agency of the United Nations, which have competence o regu-
late on cruise security issues and prevention of sea poliution cansed by ships.*
Task or the role of the IMO can be found in the UNCLOS, which states that
the IMO as ani international organization of standards and provisions are used
as reference by the participating couniries UNCLOS with respect to shipping
safety and marine pollution prevention.

TMO Resolution included in the soft law,* but does not mean that the
provisions in it have no binding force. An example is rule, which is a habit that
contained in the resolution, have the force of faw. 36 At the IMO resolution on
ballast, water adopted by the flag state and coastal state and the port through
the national law of each country, the resolution has abinding effect with respect
1o efforts o control ballast water and sediment regulation of vessel.

MO Resolution MEPC established by regarding the control and regula-
tion of ballast water and sediment ship, produce a basis for explaining the com-
mon law with respect to ballast water and to form 2 new customs law. ¥ In
accordance with the practices undertaken by the relevant siaie regulations con-

% «Qoft law is a paradoxical term for defining an ambiguons Phenomenon. Paradoxical
Because, from 2 general and classical point of view, the e of law is usnally Considered “hard”,
ie, compnlsory, or it Sluaply does not exist. Because the reality Ambigucus designated Thus,
considering its legal effects as well as its manifestations, is often Difficult to identify cleadly, but

and familiar legal categories by Which scholars usnally DESCRIBE and explain both the creation
and the legal autherity of intemational nerms. In other words soft law is a troublemaker Becavse
it is either not yet or not only law “. Ibid, pp. 81.

3 UNCLOS, article 196 (1): “States teke all measures Mazshall Necessary to Prevent,
reduce and control pollution of the marine eavironment resulting from the use of technologies
under control or on their Jurisdiction, or the Intentional ot accidental introduction of species, alien
oF nEW , to a particular part of the marine enviropment, Which May cause significant and harmful
changes thereto.

3% Maria Helena Fonseca de Souza, ep. cit., pp. 83.

7 bid, pp. 92.
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iained in IMO resolution, it can be considered the fulfillment of the objective
elements of common law. Received and the adoption of IMO resolution A. 868
(20) on Guidelines for the Control and Management of Ships® Ballast Water to
Minimize the Transfer of Harmful Aquatic Organism and Pathogens, by the
coastal states and port and flag states over their respective national laws canbe
segarded as the fulfillment of the subjective element of common faw.

IMO Resohition conceming the control and ballast water and sediment
regulation boat first appeared in 1973. Known as the Resolution 18 of the
Research into Effect of Discharge of Ballast Water Containing Bacteria of Epi-
demie Diseases, Then in 1993, the assembly issued IMO Resolution 774 (18),
which is 2 Guideline for Preventing the Introduction of Organisms and Patho-
gens from unwanted Ships® Ballast Water and Sediments discharges. This reso-
Tution shows that the emergence of the disease may arise because of water that
mixed with port ballast water containing bacteria and viruses in large mumbers
that cause a health threat to humans, animals, and plants.

Resolution of the IMO ballast water is the last before the end of a conven-
tion formed in Resolution A.868 (20), with the name of Guidelines for the Con-
trol and Mianagement of Ships’ Ballast Water to minimize the Transfer of Harm-
ful Aquatic Organisros and Pathogens. Through this resolution, Assembly to
find ways to encourage countries, in order to understand this issue based on
some proper methods, technological developments, and the approach taken
with prudence in order to protect the environment.®

Resolution A.868 (20) applies to all types of vessels from participating
cmmﬁimandpohzmdmtheﬂagsmemperfomadmhisuaﬁveacﬁviﬁ&gpoinﬁng
to the port state government fo create guidelines that apply at a post area.
However, with the condition that all rules, regulations, and guidelines that apply
in each participating couniry must follow the guidelines of resolution A.868

® [MO Assembly Resolution A.868 (20), Guidelines for the Control and Management of
Ships® Ballast Water to Minimize the Transfer of Harmful Aquatic Organisms and Pathogens,
guidelines 3: “The Guidelines are directed to Member State and cans apply to ail ships; however,
a port State authority deterine the extent to Masshall Which do apply they want. *; guidelines
4 (2) The Guidelines allow port State to Exempt ships within the area under Jurisdiction on
their part or from all the relevant provisions. Notwithstanding, any administration Wishing to
Apply restrictions to ballast water operations Guidelines Should still follow this, Pls help
developing legislation or procedures they waat. ©

39 Maria Helena Fonseca de Souza, op. cit.,, pp. 96.
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have (20). In the arrangement Resolution A 868 (20) is, there are also provi-
sions regarding the role and responsibilities of the state flag, and about the
adminisirative problems of the ship.®

Although the guidelines produced by Resolution A.868(20) isregarded as
soft law, the rules are not binding, but the effect of these legal instruments of
state action, simply indicates that the IMO resolution on ballast water are the
basis of international law to control water ballasts.” This resolution has directly
snfluenced the codification of interational law in terms of efforts to prevent
marine pollution caused by ballast water and sediment ship. Thus, the resolu-
tion indirectly has juridical effect, for countries that bave adopied such a reso-
Iution provisions inte domestic law of each.

B. The Intemational Convention for the Control and Management of Ships’
Railast Water 2004 (BWM Convention)

At the meeting, MEPC considers that the disposal of ballast water isa
problem that is potentially dangerous for the marine environment through the
introduction of foreign aquatic species that are ipvasive to 2 new Waicr. Thus,
the MEPC, in 1996 adopted Guidelines for the Tmplementation of Aunex Viof
MARPOL 73/78 to minimize introduction of forcign species and unwanted
pathogens into the waters of a couniry, throngh ballast water and sediment
ship®

Previously, the regulation of ballast water will become a part of the
MARPOL 73/78. However, before becoming part of the provisions of
MARPOL 73/78, it realized that the impact caused by ballast water and inva-
sive foreign species that have carried on with the differences in the efiects pro-
duced by oil, as a principal concemn of MARPOL 73/78. Many parties are
aware that it takes a special method to implement the activities of control and
reoulation of ballast water and sediments of the ship.

Finally, the IMO Council agreed to convene 2 diplomatic conference in
order to establish a convention on ballast water conirols and settings and depo-
sition vessels. Meeting or a diplomatic conference held in 2004. The 2004

4 MEPC / IMO, 38th session, http:ifwww.imo.org‘l\lewsroomlmainﬁame.asp?topic_id =
109 & doe. id = 2374, downloaded on Mazch 2010.
4t Maria Helena Fonseca de Souza, op. cit, pp. 98.
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Convention on Ballast have the same structure with the IMO convention on
marine polhation due to oil, namely MARPOL T73/78.%

Same as Resolution A.868 (20) which preceded the present Convention,
the seftings contained in the 2004 Convention on Bailast applies to all types of
ships camrying ballast water as 2n aperational part of the ship while sailing.®In
this convention, there ate cxemptions vessels, which because it caused by the
construction of the vesselis not required then the application of the provisions
of the Convention on Ballast™

1. Ponciples _

There are several fundamental principles related to environmental protec-
tion. These principles can always be found in the resolutions, declarations and
decisions of the Coust of International Justice and other international courts, is
also present in customary international law and treaty law.*

Ballast Convention endorsed a set of principles known in international en-
vironmenital law with respect to ecosystem protection efforts. Several of these
principles may also be found in the UNCLOS and the CBD, such as precan-
tionaty principles, international cooperation and technology transfer, andno
harm principle. The purpose of the existence of these principlesis to achieve
suceess in the efforts of environmental protection and ecosystem reliance of
entry of invasive aqguatic species.”

a. Precautionary Principie
Precautionary principle is 2 condition whereby in the event ¢fa threat
to humman health or environmental threat and that there is no scientific explana-

® MEPC / IMO, session 44, http:/fwvrer.imo. org f Newsroom / main frame.asp? 1 topic_id
=35 & doc_id = 1367, downloaded en March 2010.

@ Baillast Convention, atticle 3 (2): “This Convention Marshall not apply to: (a) ships not
Designed or constmcted to carzy ballast water; ... and (£) Permanent Ballast Water in sealed tanks
on ships, that is not subject to discharge. “

%  Patricia Bimie and Alan Boyle’s, op. cit., pp. 280; Maria Helena Fonseca de Souza, op.
cit, pp. 102. '

4 Maria Helena Fonseca de Souza, ep. cit., pp. 103.

* Jbid, pp. 104.
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tion for the existence of a threat. Where this condition does not become an
excuse for anyone to not take precautions will the damage.”

Precantionary principle implemented based on the opinion, namely theno-
sion that human activity ofien has negative jmpacts that canpotbe fully antici-
pated at any time, or not possible to give certainty to conduct a preventive
procedure.® '

Lack of awareness of the marine environment and lack of rapid techno-
logical and knowledge and inf ion o address the problem of poilution of
the marine environment, hasled to adoption of the precautionary principle into
international treaties. Among them is the 1997 Protocol of MARPOL 73/78,
the opening section.” In practice, the precautionary principle will use in the
event of a serious threat or there is apemianentdamageﬁothe environment. In
addition, if there is o clarity to the resulis of research on the threat of such
damage.® In applying the precautionary prnciple, we need an adequate facility
for the construction of sludge treatment and disposal of water ballast in the
harbor.™

Ballast in the Convention in 2004, also found some application of the pre-
cantionary principle. An example is that the entire port states implement the
precantionaty principle by means of identification and provision of inforration
to all ships, which are in an areatoiakewaﬁetbaﬂast,whichofﬂlesewatelsnot
Kknown whether there is any invasive aguatic species.”

7 Toid.

2 MARPOL 73/78, the Protocel in 1997, opening the third paragraph: «recalling Principle
15 of the Rio Declaration on Bavironmen. Which cails for the application of a precomtionary
approach.” . .

# Maria Helena Fonseca de Souza, ep. ¢it, Pp- 105.

2 Ballast Convention, Asticle 5 (1): “Each Party undertakes to Ensure that, in ports and
terminals designated by That Party Nowhere cleaning or repair of bailast tanks ogonrs, adequate
facilities are provided for the reception of Sediments, taking jnto apcount the Guidelines developed
by the Organization. Marshall Such reception facilities operate without causing undue delay o
ships and Marshall Provide for the safe disposal of Standard and Peor Sediments That does not
jopair or damage on their environment, human heaith, propery OF TeSOUICES or Those of other
States. “

st Ballast Convention, Annex, Section C, Regulation C-2: Concerning Ballast Water Uptake
wamnings in Certain Areas and Related Measures State Flag.

2 UNCLOS, Past XiI: Protection and Preservation of The Marine Environment: Part XIil:
Marsine Scientific Research; Part XIV: Development and Transfer of Marine Technology.
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b. Intemational Cooperation and Technology Transfer

As for the cooperation and technology, either transfer can be found in the
UMNCLOS,® specially set about the cooperation between states, directly or
indirectly, through an international organization that has competence on that
matier,

Baliast Convention also governs the prineiples of international cooperation
and technology transfer. In aticle 13 (3) argued that a gencral obligation which
the neighboring states, which have the same vision and purpose in protecting
the marine environment with respect o similar geographical conditions, to con-
duct regional cooperation.

Under more specific obligations on the provision of techmical assistance, as
set out in article 3 (1) Ballast Convention, participating countries were asked to
provide assistance, either directly or through the IMO and other competent
international organizations, to countries that require or request technical assis-
tance to and conirol ballast water and sediment regulation of vessel. Further-
more, in Ballast Convention, atticle 13 (2), which is similar to article 16 of the
CBD on Access to and Transfer of Technology, asked the state beach and port
and flag states o cooperate in a cooperative, in accordance with their national
law respectively with respect fo issues of technology transfer.>

¢. NoHaon Principle

This principle is one of the efforts undertaken to prevent or reduce the
occurrence of cross-border pollution. One of the instruments of international
law that regulates this principle is the UNCLOS.™ In addition, in the 2004
Convention on Ballast article two (6) and (7), states that the application of this
principle isa general obligation of the state flag, as well as coastal and port
states.

3 Maria Helena Fonseea de Souza, op. cit., pp. 109.

# Tbid.

55 UNCLOS, aticle 194 (2): “States take all measures Marshall Necessary to Ensure That
activities under on their Jurisdiction or control are so conducted as not to cause damage by
pollution to ather States and on their environment ...”

56 Maria Helena Fonseea de Souza, op. cit., pp. 110.
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2. Obligations and Jurisdiction of the State Flag

Obfigations of flag states under the provisions of the 2004 Convention on
Ballast can divide into four sections:” 7

.  Bnsure that actions taken by the flag state in accordance with that
specified in the convention.

b. Develop a plan of amrangement (menagement) of water ballast and
other related matiers.

c. Tssueda“Certificate of Ballast Water Settings”

d. Setonthe issue of ballast tank sediments.
The main obligations of the flag State based on the 2004 Convention
on Ballast is to ensure that the ship,whefherusingﬂ:eﬂagasasignof
their couniry of nationality or who are under his awthority, meets all the
provisions contained in these conventions.™ The thain purpose of the
flag state where obligations required to ensure that ships that were
under his authority has complied with the provisions of the conventions
is to create foundations or pillars for ballasts and controls.”

.....

3. Responsibilitics and rights of coasta] States and Port

Ballast in the Convention, coneerming ihe responsibilities and the rights of
coastal States and port divided based on four main areas, namely:

a. Sediment Reception Facilities
<z JJn article 5 1) Ballast Convention in 2004, said that

oY ri%Bach Partyutideztakes to Ensure that, in ports and terminals designated by Party Nowhere
That cleaning;of zepair of ballast tanks accurs, adequate facilities are pravided for the
reception of Sediments, taking into acconnt the Guidelines developed by the Organization.
Marshall Such reception facilities operate without causing undue delay to ships and Marsball
Provide foithésafe disposal of Standard and Poor Sediments That does not impair or
damage on their environment, human beaith, gmpeﬁycrresm%orﬁoseofotherSm“

57 Railast Convention, Article 4 (1): “Each Party Marshall That Require ships to Which
‘Which and applies this Convention are entitled to fly its Sag or eperating under its authority
complies with the requirements set forth in this Convention, incinding the applicable standards
and requirements in the Annex, and Marshall take effective measures to Ensure That Those Those
ships comply with requirements.

58 Maria Helena Fonseca de Souza, op. cit., pp. 110.

 Thid.

@ Ballast Convention, Annex B section on “Management & Control Requiremenis for Ships.”
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b. Communication of Information
Concerning the problem of communication between member stafes
with information regarding the convention with regard to implementation
problems BWMP, provided for in article 14 BWM Convention in 2004.
Obligations of coastal states is also included for the reception facilities
as well as set out in Annex I of the Convention on Ballast 2004.
c. Inspection
: Similar o the MARPOL 73/78 Convention on Ballast in 2004 set the
set on the question of inspection or examination of ships that decked
at the port of his country. This check done in order to ensure that the
‘vessel has complied with the provisions regarding the prevention of
poltution and meets the standards stipulated in these conventions. This
provision can be found in article 9 (1) BWM Convention in2004.
d. Protecied Areas
At the 2004 Convention on Ballast, there are two forms of protection
areas with respect to the implementation of stzudards and operational
requirements.® First, on all ships that carries ballast water in infemational
shipping,®! referred to as Tier 1. Second, when the ship eniers a
particular area, then the standards applicable to the ship control and
further amangements with respect to transport and dispose of ballast
water,® referred to as Tier 2.

iV, Policies regarding Sea Pollution Due to the Ballast Water in Some
Conntries

A. Australia

Australia issued a regulation regarding ballast water management at the
date of Fuly 1, 2001. This provision known by the name of the Australian Bal-
fast Water Management Requirements (The Requiremens). This provision in-
tended to mitigate and reduce damage to the marine environment resulting from
the introduction of harmful aguatic organisms in Australian waters through ship
ballast water.®

o Tbid, section C of the ‘Special Requirements for Ships’

6 Australian Quarantine and Inspection service (AQIS) (1), Ballast Water, hitp://
wrwrw daff gov.anfagisfavm/ballast, downloaded on May 29, 2010.

6 AQIS (2), the Ausiralian Ballast Water Management Requirements, ver. March 4, 2008,
http:lfwww.daﬁ'.gov.aufda&!assetsfpdf__ﬁlelﬁﬂ04/713884/bw-requiments.pdf, downloaded on
May 2010.
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The legal basis of the implementation of the requirements ate enforced
under the laws of the Quarantine Act 1908, where the Quarantine Act, isan
Australian national provisions relating to entry and exit arrangements Organisms
from Australian waters.% Provisions regardingballastwammagemmh‘rhe
Requirements in line with the Convention on Ballast 2004 issued by the IMO.
Where they both hiave the goal to minimize the transfer of hazmful aguatic spe-
cies eontained in ballast water from ships and ballast tank sediments. However,
there are several different provisions of the TMO that exist in the requirements.”

One of the different provisions of the IMO regulations on ballast wateris if
the ballast water of a ship has received treatment, which has conducted an
exchange at sea with the method or mamner which was consistent with the
provisions of the requircments or provisions of any other ballast water in accor-
danee with the Convention Bailast 2004, the vessel is allowed to dispose of its
ballast water in Australian waters or pors.®

B. Canada

Problems related to ballast water in Canada is the authority and responsi-
bility of the Canadian Cost GUARD (CCG). Regulation of ballast waier isset
in the Ballast Water Conirol and Management Regulations (SOR/2006-129),
issued on June 8, 2006 date. The regulationis a derivative or an additional
regulation (annex) of the Canada Shipping Act, 20015 Terms of Ballast Water
Control and Management Regulations are aprovision, which has the obligation
10 make mandatory supervision.® Temas of SOR/2006-129 applies to all ships
in waters under the jurisdiction of Canada,® also lisied onthe Vessel Trafiic
Services (which include ECAREG, NORDREG, and CVTS Ofishore).”

But there are exceptions tothe application of taese SOR/2006-129, namely
that these rules do not apply to vessels that sail exclusively in waters under
Canadian jurisdiction or to the ships operating in waters of the Great Lakes
(United States) and the waters around Saint Pierre and Miquelon islands.™ In
addition, this rule does not apply to vessels which are used for purposes of
research and reseue operations, or a cruise ship thathas asize of less than 50m

&t AQIS (3), the Australian Ballast Water Management Reguirements, http:fiwww.daff.gov.aw/
agis/avmn/vesscls/ballast/reqnirements, downloaded in May 2010.
55 Thid. '
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and has a maxinmm ballast water capacity of 8m3, other than that this rule does
not apply to vessels which Permanent catry ballast water in sealed condition or
vessels owned or operated for non-commercial interests of the governiment.”

C. China

Reganding ballast water management in China, especially Hong Keong, or-
ganized under the authority of Hong Kong Marine Department.” The ships are
owned by Hong Kong are not required to comply with or conform to the pro-
visions contained in the IMO Guidelines. However, the owneror the captain
obliged to adopt and comply with standards set by the IMO Guidelines when-
ever the vessel docked at the port to a country, which is subject to the provi-
sions of the IMO Guidelines.™

Hong Kong to use some of the provisions or standards set by the IMO
Guidelines, in this case is IMO Resohution A.868 (20), with regard to mazine
environmental polhition problems management caused by aquatic invasive spe-
cies from ship ballast water. Some of these guidelines, in accordance with that
announced by the Hong Kong Merchant Shipping Information, Marine De-
partment,” are as follows:

 Baflast Water Control and Management Regnlations (SOR/2006-129), Opening paragreph 1.

7 BW m-—AY U-~E, Coment International Ballast Water Regulations and Guidelines,
http:/farwrw kas.coXelkor/dnfrul/pdfBW% EA% B5% AD% EA% B0% 80% EB% B3 % 84%
20% EA% B7% 9C% EC% A0% 9C.doe.pdf, downloaded on May 2010.% SOR/2006-129,
article 2 (1): “These Regulations apply to Every ship in waters under Canadian Jurisdiction That
is Designed or constructed to carry ballast water ...”

® BW m-—A% U-E, loc.cit.

™ SOR/2006-129, atticle 2 (1) letter (2) and (b): “(a) the ship operates exclusively in waters
under Canadias surisdiction or, (b) the ship operates in the United States waters of the Great
Lakes Basin or the French waters of the islands of Saint Pierre and Miquelon Pls it operates in
waters outside Canadian Jurisdiction.

7 fpid, aticle 2 (2): “(2) These Regulations do not apply to (2) ships Used search and
rescue operations for pleasure craft or That are less than 50 m in overall length And that bave 2
moaximum capacity of eight ballast water m3, (b) That ships carry permanent ballast water in
seated tanks and Siandard and Pocr That it is not subject to discharge, or () ships That Are
Owned or operated by a state and Used in govemnment noncommercial service. ©

2 BW m—AY% U-F, loccit. ,

 Thid.

7 Hong Kong Marine Department, Hong Kong Merchant Shipping Information, httpi/f
www.mardep.gov. hik/enfmsnote/msin_index himl, downloaded on May 28, 2010.

7S Hong Kong Merchant Shipping Information, adopted TMO guidelines for ballast water
management, hitp:/fwww.mardep.gov.bik/en/msnote/pdffimsin0624.pdf, downloaded in May 2010.
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1. Guidelines for Ballast Water Exchange (G6}
(IMO Resolution MEPC. 123 (53)) |
These Guidelines contain guidelines in terms safety and operational at
the time of ship ballast water at sea change.”™

2 Guidelines for Ballast Water Management Equivalent Compliance(G3)

(IMO Resolution MEPC. 124 (53rd)) :
These guidelines help in deciding the same compliance with the
provisions ofﬂneBallastWaterManagementfoﬁhecnﬁseship,which
commonly used for recreational activities of race, or ships used for
research and rescue operaﬁonsthataregenerallyl&ssthanSﬁmm
length and have a maximum ballast water capacity of 8m3.7
3. Guidetines for Ballast Water Management and Development of Ballast
‘Water Management Plan (G4)
(IMO Resolution MEPC. 127 (33))

These Guidelines contain guidance on the general principles of ballast wa-
ter management, and provides guidance in terms of content or content of the
Ballast Water Management Plan (BWMP) in accordance with the Regulaiions
contained in the B-1 of the 2004 Convention on Ballast.®

D. Singapore

Singapore has adopted three differcnt approaches in order to conirol and
manage ballast water. First, Singapore guaranice that any action taken to ad-
dress the problem of ballast water in Singapore port waters and conducted in
accordance with IMO Guidelines. Second, Singapore is actively coniribute
and cooperate inresearch and development efforts towards ballast water man-
agement, with the beliefthat action could help to complement the knowledge
intemationally on ballast water and aquatic invasive species contained therein.
The establishment of the Swategic Ballast Water Research Programme
(BWSRP) marked active action from Singapore.

Thirdly, Singapore bas been and will continue its collaboration with other
countries concerning ballast water management problenns through govemment
agencies and research institutions. This collaboration makes other countries 10
affect, mutually, the ability to develop further collaboration among the member

* Toid.
7 Toid.
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countries of IMO. To date, Singapore has established bilaieral cooperation
with some countries, such as the United States, to promote and facilitate re-
search in order to address the problem of ballast water. One example of such
bilateral agreement is a Memorandum of Understanding (MoU) between the
Iastitute of Environmental Science and Engineering of Singapore (IESE) with
the U.S. Cost Guard R&D Cenize.

& Philioni

As a country which joined the IMO in 1964.” Philippines has to use some
international regnlations adopted by the IMO MARPOL. 1973/1978 and Reso-
lution A.868 (20) 1997 concerning Guidelines for the Control and Manage-
ment of Ships’ Ballast Water.

As mentioned above, although the Philippines has not ratified the Conven-
tion on Ballast, but as a reference to conduct bailast water management nthe
Philippine temitory IMO Resolution A.868 refer to (20).

F. Regional Initiatives

One form of co-operation initiative (cooperative) with respect {0 regional
conizol and management of ballast water is the Global Ballast Water Manage-
ment Programme (GloBallast). This initiative established by IMO together with
the Global Environmental Facility (GEF) and United Nations Development
Programame (UNDP). This program is iemporary, when the purpose of holding
the program have been achieved and the 2004 Convention on Ballast has met
the requirements for eniry into force, then the program ends.

Tn general, the goal of this initiative is fo assist developing couniies to re-
duce the risk and impact of marine pollution caused by the transfer of AIS
through ballast water of ships with respeci to international shipping activities.
This objective achieved by the cooperation in the field of technology. Besides
the existence of this initiative is as a basis for preparing developing countiies to
ratify the 2004 Convention on Ballast and provide standard mechanisms needed

™ MO, Membership, http:/fwww.imo.org/, downloaded in May 2010.

™ Globallast Monograph Series, no.6, 1st East Asia Regional Workshop on Ballast Water
Control 2nd Management, http:[ldaia.incn.orgfde-wpdfedocs[ZOlO-ﬂDB.pdf, downloaded on
May 31, 2010.
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to regulate marine pollution problems caused by air ballast in the form of na-
tional regulation.

Activities conducted by this regional initiative are o conduct research and
identify strategies used as a reference 10 conduct ballast water management.
The location of the program conducted at six area samples, namely: Sepetiba
(Brazil), Dalian (China), Muzmbai (India), Kharg Island (fran), Seldanba (South
Afiica) and Odessa (Uksaine). Election of six area samples representing six of
the world’s developing regions, namely South America, Asia Pacific, South
Asia, Red Sea and the surrounding region, Africa and Bastem Europe.

There are several similar clements found in the six state regions fo become
the example, the particulars of helped government agencies from several fields
related to the issue: :

1. Overlapping national arangements conceming the problem of pollution
of AIS through ballast waier.

2. Different legal approach o the issue of ballast water poliution, for
example, under the provisions of environmenial law, health and law of
the sea.’

3. National and international legal framework based on the preventive
principle and the precautionaty principle, especially those that bave
been set in the 1973/1978 MARPOL, UNCLOS in 1982, and the
CBDin 1992.

4. The effect of IMO Resolution A.868 (20) in the national law statcs
examples of the region.

Awareness of the impact caused by the 1973/1978 MARPOL., UNCLOS
in 1982, CBD 1992, which were adopted by the regional counities, for ex-
ample, that there isurgency to adoptazule of convenition in order to provide an
arrangement that was international and comprehensive for the presence of wa-
ter poliution through ballasts.

V. Ballast Water Arrangements in Indonesia

With regard to the proicction and conservation efforis, Indonesia has an
arrangement in the form of Tnvitation Act, namely the Law No32 year 2009 on
the Protection and Management of the Environment, and Goverpment Regula-
tion, Regulation no. 19 years in 1999 on Pollution Control and/ or the Marine
Environment. Both national regulations can be use asumbrella legislation for the
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implementation of environmental protection obligations. In Axticle 1 paragraph
2 of Law No.32 0f 2009, it said that:

“Perlindungan dan pengelolaan lingkwngan hidup adatah upaya sistematis dan terpadn yang
dilataikan mmtuk melestarikan fangsi lingkungan hidup dan mencegah terjadinya pencemaran
danfatan kemsakan lingkumgan hidup yang meliputi perencanaan, pemantaatan, pengendalian,
pemeliharaan, pengawasan dan penegakkan tmkum.”

Thus, there is an assurance of seiting up and implementation of environ-
mental law in Indonesia and the state has an obligation to implement the provi-
sions regarding environmental protection and management. In addition to these
laws, there are also PP 10.19 year 1999 regarding control of marine pollution
and destruction. Government regulation issued with the aim to implement the
objectives contained in legislation related to environmental issues and to imple-
sent mission in international conventions refating to the law of the seaor pollu-
tion control and / or destruction of the sea. T chapter 1 verse 9 PP no.19 year,
1999 said that:

“Pepgendalian pencemaran dan/atan perusakan laut adalag setiap upaya atan kegiaian

pencegahan danfatan pepanggulangan dan/atan pemmlihan pencemaran dap/atan perasakan
laut.”

Meanwhile, in article 2 of PP no.19 year 1999 says that:

“Perlindungan mute laut meliputi upaya atau kegiatan pengendalian pencemaran dan/atan
perusakan laut bertnjuan wmivk mencegah aton mengurangl tunmnnya mutn izut dan/atan
musaknya sumber daya laut.”

Although the provision contained in the Law No.32 year 2009 and PP
0.19 year 1999 does not explicitly regulate marine poltution caused by ballast
water. However, provisions regarding the obligation for Indonesia to manage
and controlling environmental poliution and/ or destruction of the seainthetwo
instruments with respect to the environment can be expressed as an umbrella
provision for regulating the marine environment with respect to the prevention
of pollution caused by ballast water. Particularly in the Law No.32 year 2009,
there are several principles regarding the management of the epvironment, In
which the principles are the principles that underlic the formation of the Con-
vention on Ballast 2004. These principles include the following regarding state
responsibility, conservation and sustainability, prudence, and biodiversity. In
addition to ballast contained in the Convention in 2004, these principles are
also contained in the 1982 UNCLOS, MARPOL 1973/1978 and the CBDin
1992, which Indonesia bas ratified all three.
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Indonesia’s policy relating to the prevention of pollution caused by ballast
water has set in the Law No.17 year 2008 about shipping and Government
Regulation No.21 year 2010 conceming the protection of matitime environ-
0ent. '

Jn the Law no. 17 years in 2008 on the cruise, there is provision for the
Tiability protection of maritime environment, which is in Chapter X1l on the
protection of maritime environment. Such provisions divide activities related to
the maritime environment protection into two. In Asticle 226 (2) says that:

in Chapter XII, Azticle 229 expressly states that every vessel prohibited
from dumping ballast water inio coastal waters, except when the vessel hasmet
the requirements in terms of distance, volume, and quality of disposal. Will
fmther ballast water regulations in Indonesia regulated in the PP No.21 year
2010 conceming the protection of maritime environment. Pollution caused by
ballast water, in this government regulation put into the form of pollution caused
by ships operations.®

In accordance with that stipulated in Law No.17 of 2008, asticle 5 of
Regulation Ne.21 year 2010 was also confinmed that each vessel are prohib-
ited from transferring waste and other materials (ballast waizr) from the opera-
tion of ships. In Chapter Il on the prevention of environmental pollution origi-
pating from the goods and hazardous materials on board, there regulations &~

ing ballast waier management, where management is a process manage-
ment system of mechanical, physical, chemical and biological done o eliminate,
reduce or aveid disposal of harmful aquatic organisms fromballast water and
sediment®

# jpdonesia, Government Regulation About the Moritime Envirosment Protection, PP No.
21 in 2010, LN Ne. 27 In 2010, Supplement No. 5109, PSL. 3 2).
# Thid, explanation of asticle 14 (1).

272 Volume 8 Number 2 January 2011




International Law on Marine Pollution from Ballast Water

¥1. Conclusion

Marine pollution caused by ballast water is the worst threat to marine eco-
systems around the werld. This is because when other forms of marine pollu-
tion, such as chemicals and poliution caused by solid waste, may still be re-
duced, eliminated, or dismissed. However, pollution caused by living organisms
tends to fixed because of its ability to reproduce and spread. In addition, the
impact of polhution and damage cansed by invasive alien species or alien inva-
sive species (AIS) is permanent.”

Scientific conditions have caused the emergence of a framework of inter-
national law to develop understanding and provide awareness of standards in
moking a regnlation of this kind of environmental poltution. In the beginning of
customary international law until the law of international treaties, the foundation
of the international legal regime for the bandling of this pollution is the duty of the
AIS (general duty) of the state to prevent cross-border pollution and liabilities
(specific obligation) for the vessel to the flag siate effectively carry out its juris-
diction over his ships, to ensure that the ship was under its sovereignty has met
safety and environmental standards that have been accepted internationally.

Secondly, there is awareness of potential problems between couniries that
caused by contamination due to ballast water, bringing the discussion of marine
poltution caused by this biological invasion into the international rules regulating
the obligation of states to deal with marine pollution problems of this kind.
There are four international legal instruments governing intemational oblizations
for countries fo protect and preserve the marine environment and to prevent
global ecological problems, such as the introduction of AIS via ship ballast
water and sediment. Four instruments are 1973/1978 MARPOL, UNCLOS
1982, THR amendments in 2005, and the CBD in 1992. A key part of the
instrument lies in the prevention and precautionaty based on the results of sci-
entific research, iniernational cooperation, and technology transfer.

Codification of pollution problems caused by the AIS through ballast water
carried by ships IMO, developing sofiware from a set of legal rules to rules that
are forcing (the hard law). Adoption of rules of international law, namely the
International Convention for the Control and Management of Ships” Ballast
Water and Sediments 2004 IMO is as a form of consciousness that there is no

2 Maria Helena Fonseca de Souza, op. cit, pp. 31.
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international legal instrument that regulates specifically and systematically about
these issues. This Convention provides for the rights and obligations of flag
states, port and beaches, as well as providing technical guidance in order to
conduct ballast water management and control. Rallast Convention 2004 viewed
as a pioneer in determining the technical and legal rules on the development of
maritime law is an intemational agreement that shows the evolution or develop-
ment of a traditional concept of sovereigniy became 2 cooperative sovereignty.

Regarding the third point, regarding the pational regulation related issues
ballast water regulation. Some countries already have a set of regulations re-
garding the control and management ofballast water in their respective coun-
tries. National regulations of various coumtries is provided with under policies
contained in IMO Resolution A.868 (20) on Guidelines for the Control and
Mznagementof Ships’ Rallast Water to Minimize the Transfer of Hammiful Aquatic
Orgenisms and Pathogens, and that isthe result of policy national of the counizy
concerned.

To be able to handle the problem of marine poliution caused by ballast
water should be a comprehensive system. Which means io ¢ope with the han-
dling of this pollution cannot only emphasize on the environment sector alone.
Butt the visits also from the human heatih sector, the shipping indusiry readiness,
preparedness in the field of economic and technological field. Also o this bal-
Jast water pollntion problem, as mentioned easlier, is cross-torder pollution.
Where are the ships that sail from a eouniry, resulting in the introduction of
invasive alien species into the waters of poris through ballast water in other
counizies.

Thus in order fo produce a sustainable and effective amrangement between
countries, there is a need of national and international cooperation by staies.

The existence of the Convention on Ballast in 2004 as a codification ofthe ~

regulation, conirol, and management of ballast water needs to ranslate into
national laws in countries wishing fo implement it. This intended to allow the
provisions contained in the 2004 Convention on Ballast could performed effec-
tively by considering the conditions and circumstances of the countries that
apply them.
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