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Legal and Technical Issues on Designating
Archipelagic Sea Lanes Passage: Indonesia
Experience

Kresno Buntore?

The archipelagic sea lanes passage is a new regime of navigation. There is
no much provision in the EOSC’, international law, or guidance from the
international orgamization in how to designate an archipelagic sea lanes
passage. indonesia experienced that there are many issues keft in designating
the passage such as what constitute normal routes, how to apply the ten per
cent rule, how to depict the axis lines, how to treat the non designated
routes, what constitute ‘normaf mode’. The issues aiso reflected in the
provisions of the Indonesian Government Regulation. Although the precise
form of this new navigation system has not been fully worked out, the
designation of the Indonesian archipelagic sea lanes passage brings
Indonesia one step closer to implementing its right over and accepting its
responsibilities for its archipelagic waters. The purpose of this paper is to
provide an overview of the legal and technical issues in designation of
archipelagic sea lanes passage based on the Indonesia experience.

Reywords: archipelagic sea lanes passage, regime of navigation, United Nations
Convention on the Law of the Sea, archipelagic waters, Indonesia

1. TIntreduction

Indonesia designated the Indonesian archipelagic sea lanes passage by
enactment of Government Regulation Number 37 of 20023 on Rights and Re-
sponsibilities of Foreign Ships and Aireraft on Exercising Aschipelagic SeaLane
Passage Right through and over Designated Archipelagic Sea Lane.* Indonesia

! Commander of the Indonesian Navy, 2 Member of the Indonesian Working Group on
Designation of the Indonesian Archipelagic Sea Lanes Passage. Bachelor degree in the University
of Diponegoro (Semarang, Indonesia), Master Degrees in the University of Nottingham (UK),
and PhD in the University of Wollongeng (Australia). The content of this paper reflects the
author’s personal views and is not necessarily endorsed by the Indonesian Navy or the Indonesian
Working Group. The anthor wishes to thank Prof. Dr. Martin Tsamenyi for his critical comments,
fellows staff in ANCORS, Dr. Marry Ann Palma and Dr. Lowell Bautista for their helpfal
comments. :
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passed the Regulation afier the adoption of Indonesian proposal by the Inter-
national Maritime Organization (IMO).’ Indonesia believes that the designation
of the archipelagic sea lanes passage is a critical component of enhancing secu-
sity and protecting sovereignty of iis archipelagic territory, as well as providing
sea lanes of communication for user States.®

Figure 1. The Indonesian Archipelagic Sea Lane, Adopted by IMO MSC 72 (69

The adoption of the Indonesian proposal on archipelagic sea lanes by IMO
and enactment of Government Regulation Number 37 of 2002 itself could be
considered as a *first State of practice on the archipelagic sea lanes passage’.
The drafier of the Government Regulation believed that Indonesia has imple-
mented the provisions of the LOSC properly and balanced the interest of user
Siates and Indonesia. It conld be seen in the provisions of the Government
Regnlation which always refess to the provisions in the LOSC.

2 {Jnited Nations Convention on the Law of the Sea, opened for Signature 10 December
1922, 1833 UNTS 3 (entered into force 16 November 1994) (The LOSC), here in after the LOSC.

3 Government Regulation Number 37 Year 2002 on Rights and Obligations of Foreign Ships
and Aircroft Exercising the Right of Archipelagic Sea Lane Passage through Designated Archipelagic
Sea Lanes (State Gazettte Year 2002 No. 71, Supplementary State Gazette No. 4210) . This
Goverment Regulation is the implementation of the Act Number 6 Year 1996 on Indenesian
Waters (State Gazette Year 1996 No. 73, Supplementary State Gazetic No. 3647).

% This Government Regulation is an implementation of Article 20, Act Number 6 of 1996.

S The intemational Maritime Organization (IMO) Maritime Safety Committee Resolution
MSC 72(69), Adoption, Designation and Substitution of Archipelagic Sea Lanes, Adopted 19
May 1998. '

6 General Explanation stated in the Elucidation of the Government Regulation Number 37
of 2002.
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Designation of archipelagic sea lanes passage itself poses some issues and
it would not easy since it would involve question as to how many sea lanes
should be designated, how to designate them, and how to monitor and fo regu-
late them in national legislation. Designation of archipelagic sea lanes is the right
of the archipelagic State, but consultation with other States and international
organizations® would be well advised so as fo accommodaie the general inter-
ests of user States and the international community. Furthermore, environmen-
tal considerations in designating archipelagic sea lanes would need to be taken
into account.

Axticle 3 (2) of Government Regulation Number 37 of 2002 provides that

“...to exercise the right of archipelagic sea lanes passage in other patts of Indonesian waters
can be conducted after such sea lane has been designated in those waters for the purpose of
transit” Seme authors believe that this provision implies that ships &ansiting throngh other
routes wonld be limited to innocent passage® and accordingly, this provision is contrary to
the provisions of the LOSC,® the General Provisions for the Adoptions, Designation and
Substitution of Azchipelagic Sea Lanes of MO, and the nature of the Tadonesian designation
which is a partial one. There are opinions to the effect that the right of archipelagic sea lanes
passage is able te be exercised in all normal passage rontes which are designated or are not
yet designated.” indonesia has argued there is no legat document which defines what
constifutes as “all normal passage routes nsed as routes for intemational navigation or
overflight’ that sheuld be designated as archipelagic sea lanes and where the right of archipelagic
sea lanes passage czn be exercised.?

? Source of Map in the Annex SN/Cir. 200, Res. MSC 72 {69) Adopted 19 May 1998 with
author modification.

* Law ofthe Sea Bulletin No. 31 Part Ifl, Competence of Relevant International Organizations
under the UN Convention on the Law of the Sea. Sce also, Intermnational Maritime Organization,
Implication of the United Nations Convention on the Law of the Sea for the International Maritime
Organization, LEG/MISC/$, 26 January 2005. :

? See, Semaphore, ‘fndonesian Archipelagic Sea Lanes’ (2005) 6(6) Semaphore, Newsletter
of the Sea Power Centre-Australia; Mastia Tsamenyi, Clive Schoficld and Ben Milligan, “Navigatior,™
throngh Archipelagos: Current State Praciice’ in Tommy T B Kob, john Norton Moore and
Myron H Nordquist (eds), Freedom of Seas, Passage Rights and the 1982 Law of the Sea
Convention (2009) 413, 430-31.

1 Article 53 (4) of the LOSC provides that such sea lanes and air routes shall include ali
normal passage routes used as routes for intemnational pavigation or overflight.

" Paragraph 6.6 of Res. MSC 71 (69) IMO.

2 These opinions are based on the interpretation of Asticle 53 (12) of the LOSC. See,
Semaphore, above n9, 2; Robin Warner, ‘Implementing the Archipelagic Regime in the Infernational
Maritime Organization® in Donald R Rothwell and Sam Bateman (eds), Navigational Rights and
Freedoms and the New Law of the Sea, (2000) vol 35, 170, 176.

** Hasjim Djalal, ‘The Law of the Sea Convention and Navigational Freedoms’ in Donald R
Rothwell and Sam Bateman (eds), Navigational Rights and Freedoms, and the New Law of the
Sea, (2000) vol 35, 1, 8.
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This paper will discuss legal and techaical issues atise upon designation of
Indonesian archipelagic sea lane passage. It describes how Indonesia inter-
prets and implements provisions of the LOSC and the TMO Guidance on des-
ignation of archipelagic sea lane into the Government Regulation. Finally, itwill
discuss concerns arising from the designation in particular the issues deliberated
in the Govermnment Regulation. :

Ii. Background and Legal Regime of Archipelagie Sea Lanes Passage

The LOSC allows an archipelagic State to enclose its terrifory/archipelago
by drawing archipelagic baselines joining the outermost poinis of the outermost
istands and drying reefs"* and declaring the waters therein as archipelagic wa-
ters.’ Churchill and Lowe bave characterized archipelagic waiers as anew
regime in international law and state that ‘such waters are peither internal wa-
ters nor territorial sea, although they bear a number of resemblances to the
latter.”' An archipelagic State has sovereignty over its archipelagic waters, in-
cluding the super-adjacent airspace, seabed and subsoil, and the resources
therein.”” This sovereignty is not the same as sovercignty that which prevails
over land as it is subject to a number of rights enjoyed by other States, such as
the obligation to respect existing agreements with other States, recognize tradi-
tional fishing rights and other legitimate activitics, and respect existing subma-
sine cables and permit maintenance and replacement of such cables.®

Archipelagic States can distinguish the regimes applicable to passage inthe
LOSC. There are at least four types of passages, namely innocent passage,”®
transit passage,” archipelagic sea lane passage™ and passage in accordance
with regimes laid down in treaties, customary law or traditional law among
neighbouring States. 2 The right of archipelagic sea lanes passage is anew type

1 Asticle 47 of the LOSC,

5 Asticle 49 of the LOSC. -

16 R R Churchill and A V Lowe, The Law of the Sea (3rd ed, 1999), 125.

17 Asticles 2 and 49 (2) of the LOSC

1B Asticle 51 of the LOSC.

19 Acricle 52 of the LOSC. Part 11 section 3 of the LOSC is applieable to archipelagic waters.

® Althongh there are no provisions on Part IV of the LOSC specially mention about iransit
passage, but general practice as long as the archipelagic states have a strait considered under Past
113 section 2, the transit passage apply in archipelagic waters.

2 Articles 53 and 54 of the LOSC.
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of passage introduced by the LOSC. Djalal points out that the exercise of
archipelagic sea lane passage is in accordance with the rules of infernational law
and is not in sirict conformity with the LOSC since there has been no mule of
international law in the past on this matter.®

Provisions in the LOSC on passage through and over archipelagic waters
are a compromise between the interests of archipelagic States and that of mavi-
time user States.* The LOSC provides for the sovereignty of the archipelagic
State over waters, interconnecting islands and other natural features; while
matitime user States get 2 non-suspendable form of passage for ships and/or
aircraft known as innocerit passage,? transit passage® and archipelagic sea
lanes passage.” The regime of archipelagic sea lane passage is based on the
eoncept of passage for ships and aircraft through and over archipelagic waters
and the adjacent territorial sea from enfry to exit points, and vice versa.® The
right of innocent passage in archipelagic waters is similar to that of innocent
passage in the ierritorial sea.” This is evident by the cross referencing of the
right of passage in archipelagic waters to the provisions stated in the Part 1,
section 3 of the LOSC, which deals with innocent passage in the territorial sea.
In addition, the right of passage in archipelagic sea lanes is identical to the right
of transit passage through straits used for international navigation which is pro-
vided under Asticle 54 of the LOSC.?

2 Indonesia and Malaysia have reached an agreement in 1982 on access and comammication
in Natuna Sea which Malaysian covld fish, lay submarine cable, and pass through Natma Sea.
See, Act Number 1 of 1983 on Ratification of Treaty between the Republic of Indonesia and
Malaysia relating to the Legal Regime of Archipelagic State and the Rights of Malaysia in the
Territorial Sea and Asrchipelagic Waters as well as in the Airspace above the Territorial Sea,
Asrchipelagic Waters and the Temitory of the Republic of indonesia Lying between East and West
Malaysic -

= Hasjim Djalal, above n 13, 5.

# See, Fugo Caminos and Michael R Molitor, ‘Perspective on the New Law of the Sea:
Progressive Development of Interational Law and the Package Deal”® (1985) 79 American Joumnal
of Intemational Law 871; Barry Buzan, “Negotiating by Consensus: Develapments in Technique
at the United Nations Conference on the Law of the Sea” (1981) 75(2) American journal of
International Law 324.

% Asticle 52 (1) of the LOSC.

26 Part 1] Section 2 of the LOSC.

2z Agticle 53 of the LOSC.

2 Agticle 53 (1) and (4) of the LOSC.

® Article 52 (1) of the LOSC.

® See, Jose Atonio de Yiurriaga, Straits Used for International Navigation: A Spanish

Perspective (1991).

Volume 8 Number 2 January 201 223



JFurnal Hukum Internasionai

Aticle 53 (1) of the LOSC stipulates that, “An archipelagic State may
designate sea lanes and air routes thereabove, suitable for the continnous and
expeditious passage of foreign ships and aircrafi through or over its archipe-
lagic waters and the adjacent territorial sea.” There are five important poinis in
the Article 53(1) of LOSC. First is the right of an archipelagic State to desig-
nate archipelagic sea lanes. Second, no air routes can exist without sea lanes
thereunder. Third, sea lanes should be suitable for passage. Fourth, passage
should be continuous and expeditious. Fifth, passage relates to foreign ships
and aircraft. Thus, designation of archipelagic sea lanes is a right of archipe-
lagic States, meaning there is no obligation for archipelagic States to designaie
sea lanes. It depends entirely on the archipelagic State whether it wanis to
designate one or not.*! '

Under Article 53 (1) of the LOSC, it seems that the archipelagic Staie has
to designate the sea lanes first and then routes above the lane as routes for
aircraft to exercise the right of archipelagic sea lanes passage. Ttis evident that
sea lanes were originally restricted to be used by ships and not aireraft.” More-
over, sea lanes that are designated by archipelagic States should be suitable for
ships to be able o exercise passage in a continuous and expeditions maoner. it
means that the sea lanes must be safe and free of navigational obstructions.”
So the provision requires archipelagic Siates to conduct marine research in-
clude hydrographic surveys before designing the sea lanes.>* In addition, the
passage should be continuous and expeditions. Continuous means the passage
st be from one part of the high seas or exclusive economic zone to another
pait of the high seas or exclusive economic zone. So there is no calling port for
ships to enjoy the right of archipelagic sea lanes passage. Expeditious means
ships and aircrafi should transverse speedily. There isnorule on.certain speed
limits available, so it will depend on the capability of the ships or aircrafi them-

3 Hasjim Djalal pointed out that Designation of archipelagic sea lanes passage is not
mandatory. Hasjim Djalal, ‘Tadonesia’s Archipelagic Sea Lanes’ in Robert B Cribb and Michelle
Ford (eds), Indonesia Beyond the Water’s Edge: Managing 2a Aschipelagic State (2069) 59, 62.

2 The oldest right of ships pass through foreign waters is innocent passage. The innocent
passage right is the right for ships only. See, Phillips P Jessup, The Law of Terxitorial Waters and
Maritime Jurisdiction (1927), 120. :

% The word ‘suitable’ in Asticle 53 (1) of the LOSC reflecis that archipelagic State has to
provide some necessary efforts to guaraniee it.

3 There are a mumber of factor have o be taken into consideration incinde techaical
requirements before archipelagic State designates the sea lanes. Hasjim Djalal, above n 31, 63.
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selves, geographical conditions and also weather conditions.® Fipally, sea Janes
may be used by all ships and aircrafi.* This could include all eategories of ships
or aircrafi regardless of type, cargo or means of propulsion, whether commer-
cial or nof, whether or not they are entitled to sovereign immunity;* they still
enjoy the right of archipelagic sea lanes passage.

The LOSC requires that archipelagic sea lanes passage shall be defined by
a series of continnous axis lines joining entry points with'exit points and pro-
vides for 2 maximum deviation on either side of the axis line of 25 nautical
miles.® in geographical situations where the sea lanes are narrower, ships and
aircrafi shall not navigate closer to the coast than ten per cent of the distance
between the nearest poins on islands bordering the sea lane. In the absence
of designated archipelagic sea lanes, the right of archipelagic sea lane passage
may be exercised by foreign ships and aircrafi through routes normally used for
mternational navigation.*

The LOSC emphasises that all ships and aircrafi enjoy the right of archipe-
lagic sea lane passage.* Considering that the archipelagic sea lanes passage is
for ships and aircraft which is important for the movement of military forces, so
it could be argued that the archipelagic sea lane passage was formerly for the
accommnodation of the needs of military forces. Although there is no clear evi-
dence that the archipelagic sea lane is dedicated to accommodate the move-
ment of military forces, Djalal argues that the right of archipelagic sea lanes
passage was formerly proposed for navigation of warships, including subma-

* During intemal discossion in the Indonesian Navy, March 2003, there was an opinion on
how o determine whether ships wansit expeditions. All arguments came up, but there was aa
uaderstanding that speed limit of the ship could not be determined because it depends on capability
of the ships, geographical and weather conditions. The internal discussion was un-published.

* The terms “ships and airerafl’ could also be found in Articles 53 (2) and (5) of the LOSC.

3 FElaboration on ships can find in Haijiang Yang, Jurisdiction of the Coastal State aver
Foreign Merchant Ships in Internal Waters and the Termitorial Sea, Hamburg Studies on Maritime
Affairs (2006), 7-12.

= Article 53 (5), LOSC.

3? Asticle 53 (5}, LOSC. :

* Asticle 53 (12), LOSC. It is argued that routes normally used for international navigation
are depending on how many the routes normally taken by flag’s States or on how long those
rontes have been used by flag’s States. :

#1 Article 53 (2), LOSC.

“2 Notes by Hasjim Djalal, during internal meeting on designation of Indonesian archipelagic
sea ane passage, in Indonesia Foreign Affbirs, Jakaria, March 1997. Notes are not available
publicly.
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sines, and the fee navigation of aircraft. According to Judge Oda, the right of
innocent passage appears adequate for commercial navigation through archi-
pelagic waters and the non-applicability of the right of innocent passage fo
overflight would not hinder civil aviation.® Alexander aiso argues the United
States and maritime user States need of specific passage righis to accommo-
date the movement of military forces, which usnally consists of many ships and
aircraft and the aircrafi is for profecting its vessels to move on formation.*

Ji is interesting to note that the LOSC requires archipelagic States to des-
ignate air routes above the sea lanes.* Since non-military aircrafi would nor-
mally use routes designated by the Intemational Civil Aviation Organization
(ICAQ), the argument of overflight through the air routes is of particular im-
portance to military aircraft. It would be difficult if civil aircrafl use air routes in
archipelagic sea lanes passage, as there are so many Wing points which piake
it difficult for aircraft to navigate. Aircraft would have to slow considerably to
navigate such tums and it would therefore not be economical for civil aircrafi to
follow archipelagic sea lanes. This argument conforms to the main purpose of
designating sea lanes and air routes for the accommodation of military vessels
and aircrafl, although there is no such limitation.

111 Designation of the Indonesian Archipelagic Sea Lanes Passage

Tn May 1998, at the 67® Meeting of the Maritime Safety Committee, IMO
adopted the “partial” designation of Indonesian archipelagic sea lanes passage
routes as shown in Figure 1.4 The Indonesian Archipelagic Sea Lanes con-
sisted of three North-South lanes, namely the Archipelagic Sea Lanes Passage
1, the Archipelagic Sea Lanes Passage 11, and the Aschipelagic Sea Lanes Pas-
sage II1. The Archipelagic Sea Lanes Passage 1 had two spugs, namely Archi-
pelagic Sea Lanes Passage 1 and 1 A which are located in the Karimata Sizait.
The Archipelagic Sea Lanes Passage 1 was intended to facilitate navigation

© Shigern Oda, “The Passage of Warships ihrongh Straits and Aschipelagic Waters® in Joba
M Van Dyke, Lewis M Alexandes and Joseph R Morgan (eds), Tatemational Navigation: Recks
and Sheals Ahead? (1988), 155.

2 § ewis M Alexander, Navigational Restrictions within the new LOS context: Geographical
Tmplications for the United States (1986), 162.

% Article 53 (1), LOSC. _

% Introduction of the General Provisions for the Adoption, Designation and Substitution of
Aschipelagic Sea Lanes. IMO MSC 71 (69), Adopted 19 March 1998, SN/Cire.199.

47 Res. MSC 72 (69) Adopied 19 May 1998. SN/Cir.200.
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from the Indian Ocean through the Sunda Strait and Natuna Sea and finally to
the South China Sea. The Aschipelagic Sed Lanes Passage 1l was intended for
navigation from the Indian Ocean through the Lombok Strait to the Makassar
Strait and then to the Sulawesi Sea and the Pacific Ocean and the Philippines
waters: The Archipelagic Sea Lanes Passage Il had a couple of spurs serving
to facilitate navigation from the Timor Sea and the Arafura Sea to the Pacific
Ocean through the Sawu Sea, the Banda Sea, the Seram Sea and the Maluku
Sea.

In June 2002, Indonesia provomigated Governiment Regulation Number 37
of 2002 on the Rights and Obligations of Foreign Ships and Aircrafi Ezercising
the Right of Archipelagic Sea Lane Passage through Designated Archipelagic
Sea Lanes. Furthermore, in December 2002, Indonesia informed the IMO
General Assembly that Indonesia enacted national legisiation on archipelagic
sea lanes passage as siated in the General Provisions for the Adoptions, Desig-
nation and Substitution of Archipelagic Sea Lanes Paragraph 3.13 and that it
would enter into force in December 2002.® There was a conflicting interpreia-
tion on the question of entry inio foree, between the Government Regulation
and the General Provisions for the Adoptions, Designation and Substitution of
Archipelagic Sea Lanes especially Paragraph 3.13. A majority of the IMO’s
members believed that the provisions stated six months’ time for eniry into
force shouid be ealculated from the time Indonesia informed TMO. On the
other hand, Indonesia believed that the six months should be calculated afier
promulgation of the national legislation. So the issue was brought to Sub-Com-
mittee Navigation MSC 49. The NAV mecting finally concluded that the mest-

. ing should amend the General Provisions for the Adoptions, Designation and
Substitution of Archipelagic Sea Lanes Paragraph 1.13.° Finally based on the
amendment, Governaent Regulation Number 37 of 2602 would enter into force
six month afier Indonesia informed IMO.* So fonmulation of Asticles 15 and

* SN/Cire.200/Add.1 dated 3 July 2003.

* Amendment SN/Cir. 199, Paragraph 3.13 become two paragraph, as follows:
3.13 After the adoption of the Aschipelagic sea lanes by IMO, the Government of the
Arehipelagic State shail prommulgate the designation of the sea lanes. The designation of
the sea lanes shall be formally communicated to IMO.
3.14 Archipelagic sea lanes shall nct come into effect until at least six months afler the
fater of :.1 designation of sea lanes as described in Paragraph 3.13 and; 2 publication of
cither notices to mariners to amend charts or revised charts to depict the sea lanes.

% Considering six month after the decision of the Sub NAV MSC, the Government Regulation

Number 37 of 2002 started eniry into force in December 2003,
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16 of the Indonesia Government Regulation which have to be changed as well
in order o implement the amendment of the General Provisions for the Adop-
tions, Designation and Substitution of Archipelagic Sea Lanes.

V. Issues Arising from Designation of Archipelagic Sea Lane Passage

The provisions in the LOSC are not easy to undersiand, because they
comtain many technical and operational terms that are rather complicated. The
technical and operational terms may not always be readily understood by those
secking general information or by lawyers, hydrographers, land surveyors, cai-
tographers and naval personnel. There are many practical difficulties with the
implementation of the archipelagic sea lanes passage regime due to thelack of
definition.

There are meny issucs in implementing an archipelagic sea lenes passage
regime due to the lack of provisions in the LOSC. There are only two articles
(Asticles 53 and 54) regulating the archipelagic sea lane passage regime and
four Articles (39, 40, 42 and 44) apply mutatis mutandis to archipelagic sea
Janes passage in the LOSC. Furthermore, Indonesia may be the only archipe-
lagic Statethathasalreadyd&sig;:awditsarchipehgicsealanes,sothmisno
State practice could be used as reference. Thus, there are many issues arising
out of designation of archipelagic sea lane passage.

Tssues relating to the interpretation of Asticle 53 and 54 of the LOSC came
up during informal meeting between Tndonesia and user States such as Ausira-
lia, the United Kingdom (UK), and the United States of America (US), and
also intemational organizations such as IMO, ICAQ, and International Hydro-
graphic Organization (IHO). Those issues also discussed and examined by
the Indonesian Working Group on designation of archipelagic sea lanes. The
jssues which arose included how to define all normal passage routes, the ten
per cent nle, the lack of designation of sea lanes, partial designation, and tech-
nical aspects of designation of sea lane. The next paragraph will explore those
issues in order to gain a better understanding of the issues, although it might be
understand that it will not conclusively solve all the issucs.

S See, Robin Wamner, above 2 12, , 170; Johnson Constance, “The IMO Consideration of
the Indonesia Azchipelagic Sea-Lanes Submission’ (2000) 15(3) The International Joumal of
Moarine and Coasial Law 15; Mark F Meyer, ‘Archipelagic Sea Lane: Designation Factors and
Effects on Operational Ast” (Naval War College, 1999).
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A. What constitutes “‘all normal passage routes used as routes for interna-
tional navigation or overflight’ |

Axticle 53(4) of the LOSC requirements of the designation of sea lanes
through and over the archipelagic waters and goes on to say that:

Such sea lanes and air routes shall iraverse the archipelagic waters and the adjacent territorial

sea and shall include alf normal passage routes used as routes for international navigation

or overflight through or over archipelagic waters and, within such routes, so far as ships are

concerned, ail normal pavigational channels, provided that duplication of routes of similar
convenienee between the same entry and cxit points shall not be necessary.

The issue which arises in this provision is what constitutes *all normal pas-
sage routes used as routes for intermational navigation or overflight.” Asticle 53
of the LOSC uses different terns to define sea lanes or air routes, including,
‘normal passage rouies used as rouics for infemational navigation or overflight’ @
‘all normal navigational channels®,* and “routes normally used for international
navigation’.” The practical issues that would arise include whether the terms
bave the same meaning and why the LOSC uses different terms in the same
atticle. The records of the preparatory committee of the Third UNCLOS pro-
vide no clarification on this matter.™ It seemns the States Party of the LOSC has
to interpret the meaning of the tenms.

During informal meetings on the designation of Tndonesian archipelagic sea
lanes passage,” there were at least three maps showing that normal routes
could be used to designate archipelagic sea lane. The British Admiralty Chartis
shown in Figure 2, the United States Chart is shown in Figure 3, and the Aus-
iratian Chart is shown in Figure 4.

2 Emphasis added. The only qualification te this requirement is that the archipelagic State
need aot designate duplicate routes of similar convenience between the same entry and exit
points.

2 Asticle 53 (4), LOSC.

% Asticle 53 (4), LOSC.

# Asticle 53 {12), LOSC.

% Asticle 22 (3) (b) of the LOSC on innocent passage uses a different term as well, such as
‘channel customarily used for international navigation.

5 Informal meetings between Indonesia and user States such as the United States, Australia,
the United Kingdom. indonesian Navy Working Group, ‘Evaluation on Designation of the
Indonesian Archipelagic Sea Lanes Passage’ (Tadonesian Navy, 1996) (in indonesian).
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Figure 3. Normal Routes Proposed by the US during Informal Meeting in 1982 and 1984%

%8 Map is used during informal discussion on archipelagic sea lanes passage. Map shows 2
compilation of navigation routes (normal routes) in Indoncsian waters.

$ Map is used during informal meeting. The Map is presented in several seminars on
archipelagic sea lanes passage, in Indonesia.
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sed by Auvstralia®

The three maps show that although there are similar routes which are de-
picted on all maps, there are also significant variations among them. Thus, it
appears impossible for Indonesia to designate all normal routes to satisfy the
interests of all user States. It is also practically difficult for Indonesia to desig-
nate all routes suggested in the maps which look like a “spaghetti bowl™* as
archipelagic sea lanes.

Indonesia agreed that most of the sea lanes in the maps are routes that have
been used for international navigation.® But the issue here is whether those sea
lanes could be justified as ‘normal passage routes’,® ‘any channels customarily
used for international navigation’® or ‘routes normally used for international
navigation’.% Thus, it would appear impossible for Indonesia to designate all
those sea lanes for exercising the vight of archipelagic sea lanes passage as
required by Asticle 53(4) of the LOSC.

® Map is used during informal meeting between Indonesia and user States. The Map is
presented in several seminars on aschipelagic sea lanes passage, in Indonesia.

 This term eame up during informal meetings between Indonesia and the United States,
Australia and United Kingdoms which indicated that there were so many routes (overlapping)
that should be designated as axis lines of archipelagic sea lanes.

% Personal experience of the auther attended the internal discussion in the Indonesian
Navy, March 2003. All participants believed that these routes commonly used by merchant
ships and contained in the indonesian sailing directions. Report of the diseussion is not published.

@ Article 53 (4), LOSC.

5 Asticle 22 (3) (b), LOSC.

& Agticle 53 (12), LOSC.
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Additionally, the suggested sea lanes may be categorised as normal pas-
sage routes used for exercising the right of innocent passage, but it is doubtful if
they may also be used for exercising the right of archipelagic sea lanes passage.
1t could be argued if Indonesia has to designate all these sea lanes as archipe-
lagic sea lane passage, there would appear to be no difference between inno-

cent passage and archipelagic sea lane passage.

B. TheApplicationof TenPercentRule .

Article 53(5) of the LOSC provides at least three important points.* First,
sea lanes and air routes shall be defined by a series of continnous axis lines from
the entry points to the exit points of passage routes. Second, ships and aircrafi
shall not deviate more than 25 nautical miles to either side of the axis lines
during passage. Last, ships and aircrafi shall not navigate closer to the coasts
than ten per cent of the distance between the nearest points on islands border-
ing the sea lane.

A series of continuous axis lines usually consists of several turning points,
while entry or exit points are situated at the infersection of the axis lines and the
boundary or edge of the territorial sea. The series of axis lines, turing poinis
and exit or entry points shall be depicted on the nautical charts and provided as
a list of geographical coordinates. Furthermore, the width of the sea lane 0f 25
nautical miles either side may be measured from axis lines.

During meetings between Indonesia and the United Stafes, it was agreed
that the outer limits of the width of the archipelagic sea lanes on each side of the
axis line should not necessarily be depicted in charts. Indonesia believed that
the depiction of such lanes would create the false impression that the sea Janes
were corridors.®

% Article 53 (5) of the LOSC stipulates that *...sea lanes and air routes shall be defined by
a series of continuous axis lines from the entry points of passage routes to the exit poinis. Ships
and aizerafl in archipelagic sea lanes passage shall not deviate more than 25 nautical miles to cither
side of such axis lines during passage, provided that such ships and aircraft shall not pavigate
closer o the coasts than ien per cent of the distance between the nearest points on islands
bordering the sea lane.” Emphasis added.

67 Meeting held in Jakarta, on 23-27 October 1997,

¢ Jndonesian position during informal meeting between Indonesian and the United States,
23-27 October 1997. See, Indonesian Navy Werking Group, ‘Evaluation on Designation of the
Indonesian Archipelagic Sea Lanes Passage’ (Indonesian Navy, 1996), 21; Hasjim Djalal, above n
13,7.
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The application of the ten per cent rule is relatively easy if there is plain
water on the other sides of the axis lines for 25 nautical miles. Difficulties arise
in the application of the provision in the case there are islands bordering the axis
lines are less than 25 nautical miles apart. The issues are how to consider the
islands bordering the axis lines or within sea lanes, how to measure the distance
from axis lines and how to define the ten per cent rule which ships and aircraft
must avoid. These issues arose when Indonesia had informal meetings with
Australia and the United States on the preparation of designation of Indonesian
archipelagic sea lanes. There are many islands bordering the axis lines of the
archipelagic sea lanes proposed by Indonesia that could have the effect of in-
voking the ten per cent rule.

Py amis
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H 2
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i i
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Figure 7. Island within the sea lanes?

There are many opinions on how to define and appiy the ten per cent rule.
For example, there is the view that the ten per cent rule has to be measured
between islands across the axis lines.®® Another view is that the ten per cent
rule has to be measured from adjacent coast to the axis lines.™ The comaplexi-

® This opinion based on interpretation Asticle 53 (5) of the LOSC states “...between the
nearest points on islands bordering the sea lane.” Emphasis added. So the ten per cent rule is
resulied from the distance of islands aeross the axis lines.

™ Andrien § Halliwell, “Indonesian Archipelagic Sea Lanes and the Charting Issues’ (Paper
presented at the ABLOS Tutorials and Conference, Monaco, 18-30 October 2003), 3.
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ties in implementing the ten per cent rule under different geographical situations
are shown in Figure 5, Figuie 6, and Figure 7.

IMO provides guidance for ships transiting archipelagic waters using ar-
chipelagic sea lanes. The guidance includes an explanation and diagrammatic
representation of the ten per cent rule.” But it seems that the guidance only
accommodates islands bordering the archipelagic sea lanes. IMO did not pro-
vide any further guidance on how to determine the ten per cent rule if there are
islands within archipelagic sea lanes or there is only one island within the sea
lane. There is no guidance, as well, on how to work out the ten per cent rule if
these bordering islands are not directly opposite each other orhow to deal with
the water area inboard the midstream island bordering the archipelagic sea
lane.”

Indonesia, Ausiralia and the United States™ have different interpretations
on the geographical situations depicted in the figures 5, 6, 7. Indonesia argues
that all islands (bordering and within) the sea lanes have the effect of invoking
the ten per cent rule and the waters/area inboard of the midsiream island may
not be used to exercise archipelagic sea Janes passage rights, as illustrated in
Figure 8.7 On the other hand, the United States is the view that only islands
which border the sea lanes would have the effect of invoking the ten per cent
rule, while the islands within the sea lanes could not have the effect of invoking
the ten per cent rule as illustrated in Figure 8.7 It scems that the United States

N Diagram was presented by Adi Sumardiman during Internal discussion in Indonesian
Navy Headqguatters, March 2003.

"2 Diagram was presented by Adi Sumardiman during Internal discussion in Indonesian
Navy Headquarters, March 2003.

T Diagram was presented by Adi Sumardiman during Internal discussion in Indonesian
Navy Headquarters, March 2603.

" IMO’s SN/Circ 208, issued in January 1999.

75 These issues came up during informal meetings between Indonesia and the United States
and Australia. The existence of the island/s will affect to the width of the sea lanes as part of
application the ten per cent rule.

% The Upited States did not accept a buffer of uniform breadth no matter how close the
island was to the axis line. Summary of the United States -Indonesia Consultations on Aschipelagic
Sea Lanes, Jakarta, 23-27 October 1997. Copy of this summary is on file with the author.

7 ‘The Indonesian position was supported by the International Hydrographic Burca. But
this position was chailenged by the United States stated that the United States eould not accept
the interpretation that there was no right of archipelagic sea lanes passage on the outboard side of
such islands from the axis line. Summary of the United States -Indonesia Consultations on
Axchipelagic Sea Lanes, Jakarta October 23-27, 1997 (un-published). Author has a copy of this
semmary.
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viewwastomkemaxinﬁseseaspaceinﬂiesealaﬁesandairspaoeihermbove.
But there was issue lefi onhow o treat the island/s within the sea lanes. Australia’s
position is that all islands would invoke the ten per cent rule as illustrated in
Figure 8. The island within the sea lanes would have a buffer zone through
implementation of the ten per cent rule, if there is area inboard the midstream
island indicating that additional waters could be used to exercise the right of
archipelagic sea lanes passage.™ Wamer notes that Australia preferred amethod
which took the distance between the axis lines and the bordering island as the
relevant distance for ealenlating the ten per cent rule prescribed in Axticle 53 (5)
ofthe LOSC®

- ﬁmumumdenahon

"
N e
o

,HongbiofASLP inthis atce; eviry
istand would invoke 10% niles:
<> as#akdlme.

‘(indonesia®s view)

Oty wlmtix ould invoke the
" 16% rule (US view)

AT m——i

Figure 8. Indonesia, Australia and the United States mtexpraéaou of the application of the ten
per eent mule involving islands bordering archipelagic sea lanes™

% During informal mecting between Indonesia and the United States, it seems the Upited
States relucted to the proposal that as locating the axis lines along these routes would Sequenily
and significantly reduce the sea room and air space available to the United States Forces exercising
their rights® passage. Snmmary of US-Indonesia Consnltations on Archipelagic Sea Lanes, Jakarta
Qctober 23-27, 1997 (uo-published). Author has a copy of this summary.

7 Robin Warner, abave n 12, 179 and 182.

# Robin Warner, above n 12, 184:

% Sonrce of map with authers medification in Robin Warner, above a 12, 170.
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The IMO Guidance SN/Circ 206,% provides that “where an island bor-
ders the sea lane, ships exercising the right of archipelagic sea lanes passage
may not navigate closer to the coast than ten per cent of the distance between
the nearest point on the island and theaxis line of the sea lane™. Based on the
diagram in the annex (as seen in Figure 9) to the circular shows that the distance
of the ten per cent rule at the nearest point of island to the axis lines is main-
tained along the whole of its coast where it falls within the sea lane. SN/Circ.206
did not specify how to deal the geographical complexities, such as an island/s
within the sea lanes, islands which are not directly opposite.

Fignee 3 - Miﬁm.d an ASL & 2
and application of the Ten Per
Cent Rule ]

Figure 9. Composition of an ASL and Application of the Ten Per cent Rule®

The creation of the ten per cent rule’s area would be applied to the dis-
tance from the axis lines to the adjacent coast; consequently the ten per cent
area (buffer zone) varied. Tt will create difficulties in determining the bufier zones,
although it may give greater safety margins further from the axis lines. Based on

2 MO’s SN/Circ.206, issued in Jaonary 1999, available at <www.imo.org/inclndes/
blastData.asp/doc_id=894/206C1 PDF>, at 15 December 2009.

# Sources of Diagram in the Annex to the SN/Cire.206.

% The Indeonesia interpretation of the ten per cent rule has been depicted on the respective
navigation charts which incinde notes for exercising the right of archipelagic sea lanes passage.
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Indonesian navigation charts to where the areas of the ten per cent are de-
picted,* it seems that Indonesia construes the ten per cent rule as the distance
from the axis lines to the adjacent coast. This method is shown in Figure 10, AB
is the distance between axis lines and island, AC is the area of ten per cent rule
applied, and BC as valid sea lanes. This i interpretation seems consistent with
the guidance of IMO SN/Cizc.206.5

Figure 10. Application of the ten per cent rle®

Another practical implication on the application of the ten per cent rule is
ireatment of island falling wholly within the lanes, which could be passed by
cither side.” Based on the depiction of the axis lines in the Indonesian naviga-
tional charis as shown in Figure 11, there is no access through the area out-
board of the particular island, althongh the width of the waters is still less than
25 nautical miles. The Indonesian position is that, while exercising the right of
archipelagie sea lanes passage, ships and aircrafi must navigate following the
 axis line and outside of the ten per cent area represented by “bowler hat” sym-
bols. An illustration of the exercising of the right of archipelagic sea lanes pas-
sage can be seen in Figure 11 which shows that ships and aircraft can exercise
the right represented with ‘A amow’ and ships and aircrafi cannot navigate
through additional water inboard of the midstream island (Pulau Panaitan)® as

5 IMO’s SN/Circ.206, issued in January 1999.

# Source of map with author’s medification in Andrian J Halliwell, above n 70, 6.
5 IMO’s SN/Cire.206 does not regniate this issue.

% Pulau means isiand,
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depicted by the ‘B atrow’. This position means that ships and aircraft cannot
pass through the Strait of Panaitan (Selat Panaitan). The limit of the areas in
which the ten per cent rule applies isshownina distinctive symbol combining a
short peck with solid half circle indicator which covers Pulau Panaitan and
Ujung Kulon. The indicator isto distinguish one side of the line from the other
and to ensure that the implication of the line is clear when the actual reason for
the line falis outside the limit of the chart (as seen in Figure 11). This Indonesian
interpretation is contraty to the United States and Australia views.”
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Figure 11. Exercising the right of archipelagic sea Iane passage in the Sunda Strait™

C.Axis Lines and its Depiction

There are two articles in the LOSC eonceming axis lines and the depiction
of axis lines which are Articles 53 (5) and 53 (10). Axiicle 53(5) of the LOSC
provides that ‘Such sca lanes and air roufes shall be defined by a series of
mnﬁnum;sa:ﬁs]inm&omtheen&ypomofpassagermmmmeexﬁpoims. .
and Article 53(10) provides that “The archipelagic State shall clearly indicate
the axis of the sea lanes and the traffic separation schemes designated or pre-
scribed by it on charts to which due publicity shall be given’. Thus, the LOSC

® According to Hailiwell, the Indonesian position will close the area which is usually used
for navigation. Andrian J Hailiwell, shove n 70, 6-8.
% Seurce of map in Andrian J Halliwell, sbove n 70, 7 with author’s modification.
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requires archipelagic States to take responsibility for the charting of the archi-
pelagic sea lanes passage and also the positioning of the axis lines in archipe-
lagic sea lanes. The axis lines should be depicted on charts and the turning
poinis stated in geographical coordinates. It follows that the depiction of the
axis lines and the application of the ten per cent rule should be depicted on
charts and there should be a list of geographical coordinates of the turning
pOlﬂtS.gl

Several methods bave been used for positioning of the axis lines of archi-
pelagic sea lanes, as the LOSC does not provide mmch guidance on how fo
draw the axis lines.” Considering the normal passage routes expose a number
of different tracks used by ships in the same general direction both north/south
and east/west ihrough Indonesian waters rather than a single visible line, it is
rather complicate to positioning the axis lines. This is because the master of a
ship has the right to decide which routes will be used and which one is conve-
nient for a particular joumey. Thus, it is hard for the archipelagic State to deter-
meamshnesoreventodetemnneshxppmgmuﬁesnmaﬂyusedbyﬂ:emas—
ters of ships.

Australia and Indonesia have similar views on the positioning of axis lines,
using a system based on the examination of the usage pattems of vessels pass-
ing through certain areas combined with a concem for the safety of naviga-
tion.” It is believe that the axis lines should represent the routes normally used
for international navigation™ and should comply with safety requirements for
matitime navigation and preservation of marine environment, as regulated by
MO,

9 indonesia has used navigational charts fo depict the axis lines and tables of Tis: of geographical
coordinates of trmaing points. LOSC only prescribe navigational charts for depicting the axis lines
of the archipelagic sea lanes.

7 Robin Warner, above a 12, 177-78.

%% Based on informal mesting between Indonesia and Australia that the axis lines should be
placed coineide with the deep water rontes for safe passage, in order to facilitate their commercial
shipping.

% Robia Wamer, above n 12, 178-79. fadonesia designation proposal submitted to MSC 69,
IMO Doc MSC/69/5/2, 6 February 1998, Paragraph 9 specifies that,” The axis lines approximate
the nermal passage routes used for intemational navigation and pass over water which is suitable
for pavigation.”

% The adoption of Indonesian axis lines by IMO seems it was not verified on their navigation
safety, although Indonesia consulted and brought the depiction of the axis lines on the Indeonesian
navigational eharts to TMO and THO prior its adoption.
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Contrary to the positions by Australia and Indonesia, the United States
supports the position that axis lines be based on a combination of data con-
cerning vessels movement in Indonesian waters and the principle that the posi-
tioning of axis lines should maximise the sea space available to user States’
vessels and aircraft® The United States’ preferences for axis lines avoid areas
within the Indonesian archipelago where the ten per cent rule would apply.
There are significant differences between the Indonesia and Ausiralia views,
and the United States view; for example, the axis lines based on the United
States view can be placed in the shallow waters, whereas the Indonesia and
Australia views it is placed in the deep waters. The axis lines based on the
United States view can be easily noticed because it tends 1o take distance from
the isiand; whereas the Indonesia and Australia views, the axis lines are not

always.

Figure 12. Position of the Axis Line in Makassar Simit™

% Robin Wamer, above n 12, 178.

¥ Proposal of Indonesia during meetings with user States.

% There is only Asticle 53 (5) of the LOSC related to creation of sea space under the ten per
cent rule for exercising the right of archipelagic sea lanes passage.

9 Source of map with anthor’s modification in Andrian J Halliwell, above n 70, 13.
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The practical implication of the United States view can be seen clearly in
the Indonesian Archipelagic Sea Lane I which passes through the Makassar
Strait. Formerly, the axis line was close io the Sulawesi Island because of the
depth of the sea lanes and concerns for the safety of navigation,” but based on
the United States preferences, the axis line has been moved to the middle of the
Sirait. As shown in Figure 12 the axis lines are on the sand banks and shallow
waters. The United States also argued that the provisions of the LOSC donot
provide requirements that the axis lines should be determined based on the
depth of waters or navigable channel.®

After long discussion and consideration of all possibilities, Indonesia and
Australia followed the United States view that the axis lines would be placed
wherever possible to take full advantage of 25 nautical miles on each side of the
axis lines was available for exercising the right of archipelagic sea lanes pas-
sage. Ausiralia and Indonesia also agreed to the view that this should be, wher-
ever possible, 2n approximation of the normal route for vessels travelling north/
south through the Indonesian archipelago.'®

Tn order to be consistent with this approximation approach, Indonesia re-
vised the proposal submitted to the Maritime Safety Commitiee of IMO (MSC/
69). But the final Masitime Safety Commitice document titled General Provi-
sions for the Adeptions, Designation and Substitution of Archipelagic Sea Lanes'™
does not include any guidelines in relation to the positioning of axis lines. The
absence of guidance in the positioning of axis line will leave open for an archi-
pelagic State which is considering proposals for the designation of archipelagic
sea lanes to adopt different principles.

Based on the United States preference, the axis lines could be placed in
shallow waters which could endanger ships. In order to aveid misinterpretation
of axis lines, MSC 69 added a siatement in the General Provisions for the
Adoptions, Designation and Substitution of Archipelagic Sea Lanes to theef-
fect that axis lines “do not indicate the decpest water, any rouies or 1ecom-
mended track” as defined in Part A of IMO Publication on Ships Routeing.'

10 Robin Warmer, above n-12, 178,

191 The Document was adopted by the 69th Meeting of the Maritime Safety Commitice
MSC) in May 1998 and form Part H of IMO Ships Routing System Publication.

19 Paraoraph 7.1 of the General Provisions for the Adoptions, Designation and Substitution
of Archipelagic Sea Lanes.
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This statement would appear to be conirary to Article 53(1) of the LOSC
which states that the archipelagic sea lane passage should be ‘suitable’ for con-
timious aod expeditious passage.® There is no clear definition what constitute
as ‘suitable’, but it seems that the archipelagic Staie was obliged to guaraniee
the navigational safety of archipelagic sea lanes before proposed the archipe-
Jagic sea lanes to IMO for consideration and adoption. 104

Aticle 53 (10) of the LOSC stipulates, “archipelagic State shall cleasly
indicate the axis of the sea lanes and the traffic separation schemes designated
or prescribed by it on charts to which due publicity shall be given.” For €x-
ample, Indonesia would set up a trafiic sepasation scheme in the Sixait of
Makasser, the Indonesian Archipelagic Sea Lanes 1, this will mean that the
traffic separation scheme will be on only one side of archipelagic sea lanes
which is deep waters as seen in Figure 13. Itis interesting to note that the sea
space and the air space for exercising the right of archipelagic sea lane passage
are not coinciding.

193 The Australian delegation prompted the need of navigational safety to the NAY 43 and
MSC 69.

194 Robin Warner, above n 12, 179; Paragraph 4.2 of the General Provisions for the Adeptions,
Designation and Substitation of Aschipelagic Sea Lanes.

105 Somrce of map with author’s medification in Andrizn J Halliwell, above n 70, 14.
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The United States’ preference on the positioning of sealanes suggests that
the ferms “normalpassageroutm” amd “routes normally used for international
navigation” in the LOSC Asticles 53 (4) and 53 (12) has different meanings.
This would suggest that the right of archipelagic sea Janes passage could not
- automatically be implemented in normal passage routes if it has not been desig-
nated by the archipelagic State and adopted by IMO.

D.Non Designation of Archipelagic Sea Lanes

Designation of Indonesian Archipelagic Sea Lanes Passage is partial des-
jgnation.’® It indicates that Indonesia would or may designate additional sea
lanes to be full designation. Axticle 53(12) of the LOSC provides that “If an
archipelagie State does not designate sea lanes or air routes, the right of archi-
pelagic sea lanes passage may be exercised through the routes normally used
for international navigation’. So the issue is what rights are to be exercised in
the non-designated sea lanes.

There are different potential interpretations'™ of the provision in the LOSC
Auticle 53(12). The omission of a reference io overflight in the Asticle resulis in
a possible argument that if archipelagic States do not designate sea lanes or air
routes the right of archipelagic sea lane passage could be only be exercised by
ships, because there are no air routes for aircraft in archipelagic waters and
since aircrafi do not have the right of innocent passage. It can also be argued
that if forcign ships resort to routes used for international navigation within ar-
chipelagic waters, which could very well be within a sirait, the right of archipe-
lagic sea lanes passage is implied for both ships and aircraft instead of the right
of innocent passage in archipelagic waiers. Another plausible view is that the
right of passage provided for in Article 53(12) implies 2 right of transit passage
comparable to the right of transit passage in siraits used for international navi-
gation as provided under Asticles 37 and 38 of the LOSC. It can also be
argued that the right of passage under Article 53(12) includes the right of pas-
sage for govemnment aircraft to enjoy the right of transit passage in archipelagic
sea lanes (unlike over land terxitory).

196 Resotution MSC 72 (69) IMO.

107 Rim Young Koo, “The Law of the Sea, Archipelagees, and User States: Korea® in Donald
R Rothwell and Sam Bateman (eds), Navigational Rights and Freedoms and the New Law of the
Sea (2000} 158, 162.
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Additionally, it appears that if proposal of the archipelagic State concetn-
ing the designation of archipelagic sea lanes is not adopted by IMO and agree-
ment is not reached between the archipelagic State and MO, and consequently
the archipelagic State has not designated sea lanes yes, Asticle 53(12) of the
1.OSC would apply and archipelagic sea lanes passage right may be exercised
through routes nomnally used for international navigation which might be con-
trary to the archipelagic States’ interests. This would suggest that IMO has
more power to designaic archipelagic sca lanes passage compared with the
archipelagic State itself, which it is contrary to Asticle 53(1) of the LOSCwhich
the right should be left to the archipelagic State.

Indonesia did not want all normal soutes usuaily used for navigation to be
used for exercising the right of archipelagic sea lanes passage.'® During prepa-
sations for the designation of Indonesian archipelagic sea lanes, there were sev-
eral arguments concerning the implementation of Asticle 53(12) of the LOSC,
including arguments as to whether, based on Article 53(12) of the LOSC, for-
eign ships and aircrafi could awtomn ically exercise the right of archipelagic sea
. lanes passage.'® Based on the Indonesia experience, there are mavy consider-
ation to be taken into account before the archipelagic State can designate an
archipelagic sea lane. For example, the archipelagic Staie must undertake a
hydrographic survey in the proposed sea lanes, consult with user States, follow
decisions of international organizations, and depict the axis lines on the proper
navigational charts, make a list of geographical coordinate of turning points and
publish it. These requirements indicate the right of archipelagic sea lane passage
is not automatically exercisable, although the right might be still exists.

Furthermore, if the archipelagic State designated the archipelagic sea leme
partiaily and is adopted by IMO, it could be difficult to justify the other nommal
passage routes which have not been yet desiznated. Because States have dif-

ferent interpretations as to what constitutes 2 normal passage route is."* The
designation of archipelagic sea lanes by 20 archipelagic State can be problem-

108 The main reason why Indonesia designated the archipelagic sea lane is because Indonesia
did not want foreign ships and aircraft pass through indonesian waters freely, unconsrolled and
mndetected. General explanation of the Elucidation of Government Regulation Number 37 of
2002,

109 This argument came up during discussion in the Inter Department Working Group on
Designation Archipelagic Sea Lanes, in 2001. Personal understanding of the author as members of
Working Group.

110 See diseussion in Section 53.1.
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atic. It seems IMO has the power to determine whether the archipelagic State
has made a full or partial designation of archipelagic sea lanes. Again, the
General Provisions for the Adoptions, Designation and Substitution of Axchipe-
lagic Sea Lanes gives IMO the power to do this.?

In addition, if user States do not agree the sea lanes that have been desig-
nated by the archipelagic State and adopted by IMO as pariial designation, the
ships/aircraft of user States will use different routes and insist that they enjoy the
right of archipelagic sea lanes passage in the other routes. This will end up in
conflict at an operational level. It seems that partial designation is ineffective,
becanse ships/aireraft of States can use other sea routes and pretend or declare
that they enjoy the rights of archipelagic sea lanes passage. A partial designation
is akin o no designation at all. This argument was one of the reasons why
Indonesia formulated the provisions in Axticles 3(2) and 15 of Government
Regulation Number 37 0f2002. Asticle 3 (2) of the Government Regulation
states, “Pursuant io this Regulation, o exercise the right of archipelagic sea
lanes passage in other parts of Indonesian waters can be conducted after such
a sea Jane bas been designated in those waters for the purpose of this transit.”
Adticle 15 of the Government Regulation states, “Six months after the entry into
force of this Government Regulation, foreign ships and airerafi can exercise the
right of archipelagic sea lanes passage only through the designated Indonesian
archipelagic sea lanes as stipulated in this Government Regulation.”

Y. Conclusion

The archipelagic sca lanes passage is 2 new passage regime introduced by
the LOSC. Until now, only Indonesia as an archipelagic State has designated
archipelagic sea lanes. There are still many issues which arise while designating
sea lanes, such as what eonstitutes normal passage rouies or routes nommally
used for international navigation, does the IMO bave aright to allow archipe-
lagic States to designate a partial designation, how to deal the non designation
of archipelagic sea lanes and how to interpret the ten per cent rule.

1 TMO retains jurisdiction if there is partial designation of archipelagic sea lanes. Paragraph
3.5, General Provisions for the Adoptions, Desigaation and Substitution of Archipelagic Sea
Lanes, Resolution A 572 {14), MSC 71 (69) IMO.

12 Paragraph 3.2. of the General Provisions for the Adoptions, Desigoation and Substitution
of Archipelagic Sea Lanes, Res. MSC 71 (69}, adopted 19 May 1998.
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The designation of the IASLP was a long process of copsulization and ne-
gotiation between Indonesia, international organizations and user Staies and
could be considered as adding to some aspects of the LOSC provisions on
archipelagic regimes. For example, the positioning of the axis lines in the final
package reflected 2n accommodation and eompromise between Indonesia and
user State and it indicated the axis line was not the navigable track for ships.
Furthermore, the positioning of the axis lines also indicated that such routes
were not routes normally used for international navigation.

Tndonesia has enacted Goveroment Regulation Number 37 of 2002 onthe
Rights and Obligations of Foreign Ships and Aircraft Bxerecising the Right of
Axchipelagic Sea Lane Passage through Designated Archipelagic Sea Lanes.
There are many objections to the Regulation. Some States argue Indonesia is
not being consistent with the LOSCby introducing the provisions that the right
of archipelagic sea lanes passage may only be exercised on the designated sea
lanes, that Indonesia does not indicate that the designation is partial and that
Tndonesia has o substitute or change the sea lanes i the Ombai and Leti Siraits.
But Indonesia belicves that the Govermment Regulations has consistent with the
provisions of the LOSC. The absences of the further guidance, ambiguous of
the provisions of the LOSC have made Indonesia difficult to adopt a1l user
States’ interests.
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