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The Obligation Not to Pollute: From Coroilary of State
Severeignty to The Right to A Decent Environment

Elisa Ruozzi!

The paper deals with the evolution of the principle of international
environmental law prohibiting the use of the territory of a State for activities
which may damage the territory of another State. This principle started to
develop in relation to strictly trans-boundary situations as a sort of corollary
of the well-established principle of sovereignty of States over their territory.

In the last decades, international law has been increasingly faced to contexts
in which pollution concerns resources over which States have no jurisdiction,

such as the atmosphere. Therefore the question arises as to whether these
elements - as evidence of practice and opinion juris — form the basis of a
customary duty to preserve shared resources or, vice versa, if the legal
problems inevitably associated with the protection of tes communes omnium
prevent the birth of a customary principle. 4 further evolution of the principle
might consist in the duty not to pol{ute the environment in absolute terms,

thus implying the prohibition, for the State, to damage its own territory.

This formulation would, contrarily to what observed with respect to the first
version of the principle, contradict the dogma of national sovereigniy over
population and territory; still, the existence of this evolution is supported
by different elements. In the first place, the existence of international
instruments protecting certain resources independently from their location.
Secondly, the growing presence of a human right to a decent environment in
legal instruments pertaining to different subsystems of international law.

The jurisprudence of international iribunals confirms this tendency, therefore
suggesting the idea of the protection of the environment per se is becoming
one of the aims pursued by the international community.

Keywords : international environmental law, duty not to pollute, decent environment,
staie sovercigaty

1. The Obligation Net to Pollute in the Context of Transboundary
Damage

The obligation not to pollute has firstly been framed as an obligation, forthe
State, not to allow its own territory to be used for the purposes of activities
which can damage the environment of other States. In these terms, the principle

1 Researcher in Internationat Law, University of Turin, lialia.
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is a eorollary of the well-known principles of territorial integrity and of sover-
eign eguality of States, and it reflects without any doubt a mle of customary
international law’. Article 21 of the Stockholm Declaration and article 2 of the
Rio Declaration fully confirm this idea: the obligation not to pollute other States’
natural environment is matched to the recognition of their sovercign rights over
natural resources.

These principles began to be established in the framework of disputes re-
Iating to transboundary pollution, and precisely in the field of management of
international watercourses. The equality between riparian States as been ex-
plicitly stated in the dispute relating to the Territorial Jurisdiction of the Inter-
national Commission of river Oder; the Permanent Cowrt of International
Justice, in deciding about the jurisdiction of Commission, stated that the com-
pounity of interests among riparian States “becomes the basis of a common legal
right, the essential features of which are the perfect equality of all riparian States
in the use of the whole course of the river and the exclusion of any preferential
privilege of any riparian State in relation to others™.

This idea has been further developed by the Lake of Lanoux awaid, de-
riving from the conflicting interesis of France and Spain in the management of
waters of common use, regulated by a series of “Boundary Treaties”. The dis-
pute arose because, in 1950, Eleciricité¢ de France applied to the French Min-
istry of Industry to divert the waters of the Lake Lanoux for the purpose of
eleciricity production. The Spanish Government intimated to the French one
that such a scheme would affect its interests and requested that the scheme
would not be earried out without agreement between the two Governmenis®.

According to the Treaty of Bayonne between France and Spain, “All stand-
ing and flowing waters, whether they are in the private or public domain, are
subject to the sovereignty of the State in which they are located, and therefore
to that State’s legislation, except for the modifications agreed upon betweer
the two Governments. Flowing waters change jurisdiction at the moment when
they pass from one counity io the other, and, when the watercourses constitute
a boundary, each State exercises its jurisdiction up to the middle of the flow.™"

% P. RBimnie, A. Boyle, Intemnational Law and the Environment, Second Edition, Oxford, 2002,
p.109; A. Kiss, I.-P. Beurier, Droit international de IPenvironnement, Paris, 2000, p.103.

* Permanent Cour: of Tnternationat Justice,Case relating to the Territorial Jurisdiction of the
International Commissionef the River Oder, Series A, No. 23, p.27.

* Lake Lanoux Arbitration (France v Spain) — text found in Revue Générale de Droit
International Public, 1958, p.88-89.
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The Tribunal admitied the existence of a principle which prohibits the up-
stream State from aliering the waters of ariver in such a fashion as seriously to
prejudice the downstream State, even though it concluded that such a principle
would have no application to the case at issue, as the French scheme would oot
alter the waters of the French river®. Still, the obligation not to polluic found its
most famous fornmlation in the Trail Smelter atbitration, driving from the activ-
ity of a Canadian factory situated near the border, seriously damaging farmers’
fields in the US territory.

According to the Tribunal: “under the principles of international law, as well
as of the law of the United States, no State has the right to use or permit the use
of its territory in such a manner as to cause injury by fiimes in or to the temitory
of another State or the properties or persons therein, when the case is of seri-
ous consequence and the injury is established by clear and convincing evi-
dence™.

The importance of this pronouncement has been dismissed by some au-
thors, who underlined that the reparation paid by Canada to United States had
been agreed in the very same agreement establishing recourse to arbitration®.
Aceording to this position, the iraditional reluctance of States o admit respon-
sibility for demages would make reparations a mere act of courtesy and, except
for the sector of international watercourses where case law is actually abun-
dant, it would be very haxd to state the existence of a general principle of inter-
national law banning States from polluting other States’ territory’.

Still, the Corfit Channel sentence issued by the Interpational Court of
Justice in 1949, opposing Albania to United Kingdom, seems to go in the op-
posite direction. Albania was accused to be responsiblie of the explosion of
mines in its territorial waters, and of the damages derived to United Kingdom
warships. The UK accused Albania to have placed the mines or, at least, to
have been a party to the accident, by not warning its ships of the presence of
mines and therefore not guaranteeing the right of inoffensive passage.

According to the Court, Albanian authorities were obliged to notify the

5 Ibidern, p.84.

¢ fbidem, p.107.

7 Trail Smelter case(United States, Canada), United Nations Reporis of international arbitral
awards, Volume 1, pp. 1905-1982, p.1965.

% Ibidem, p.1907.

9 B. Conforti, Diritto Internazionale, Seventh edition, Napoli, 2006, p.201.
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existence of a mineficld in Albanian temitorial waters and to warn British war-
ships of the danger. Such obligations were based not on international kumani-
tarian law, but on certain general and well-recognized principles, among which
“every State’s obligation net to allow knowingly its temritory to be used for acts
conirary to the rights of other States™®.

The idea has been more recently confirmed by the ICJ in the advisory
opinion relating to the Legality of the threat or use of muclear weapons where,
in discussing the potential imapact of nuelear weapons on the environment, “the
general obligation of States to ensure that activities within their jurisdiction and
control respect the environment of other States” has been affirmed!’. This state-
ment has been recalled by the same judicial organ in the Gabeikovo-Nagymaros
case’, while assessing the existence of a state of “ecological necessity” justify-
ing the Czech Republic for not having complied with a bilateral treaty with
Hungary aimed at the construction of a dam on the river Danube.

In this regard, it is to regret that in the last case relating io the management
of a shared resource and precisely of a iransboundary watercourse — the Pulp
Milis ease® — the ICJ bas not taken the chance to reaffirm the existence of this
principle. The event giving origin to the case was the building, on the patt of
Uruguay, of two factories on the banks of the river Unuguay; the use and man-
agement of this watercourse is the object of a bilateral treaty between the two
States, which establishes a joint mechanism of consuliation in order to ensure
the rational use of the watercourse.

In assessing the violation of the obligation, on the part of Uruguay, to pre-
vent pollution and protect and preserve the aquatic environment, the Court
recalls that “the attainment of aptimuim and rational utilization requires a balance
between the Parties’ rights and needs to use the river for economic and com-
mereial activities on the one hand, and the obligation to protect it from any
damage to the environment that may be caused by such activities, on the other™.
Still, these principles are both referred to the treaty binding the parties, without
any reference to general international law™,

1 Affaire du détroit de Corfu, arrét du 9 avril 1949,C.L1. Recueil 1949, p.22.

" Legality of the threat or use of nuclear weapons, Advisory Opinien, 1.CJ. Reports 1996,
pp. 241 242, para. 29.

12 Gabeikovo-Nagymaros Project (Hungary/Slovakia), Judgment, 1. C. J. Reports 1997, p.
7, par.53. )

13 Case concerning pulp mills on the river Uniguay (Argentina v. Uruguay), 20 April 2010.

¥ fbidem, par.175.
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A somewhat shy reference to the duty not to pollute can be inferred from
another passage of the sentence, in which the Court, while examining the viola-
tion of the duty to coordinate measures to avoid changes in the ecological bal-
ance, recalls the its own staiement, contained in the Gabeikovo-Nagymaros
case, relating to the importance of the duty of prevention and vigilance in the
field of environmental protection. Sill, it does net appear clear whether this
principle is used in order to support the existence of a substantial or procedural
duty, as the nature of very obligation at issue (the duty to coordinate measures
to preserve the ecological balance of the river) is framed with a certain ambigu-
ity in this regard®.

Notwithstanding the ambiguities of this recent pronouncement, the prohibi-
tion to allow State’s territory to be used for activities capable of damaging other
States can nowadays be considered a general principle of international law, its
specific application depending on precise circumsiances of each case'®.

II. The Protection of Global Commons and of Goods Sitnated Quiside

States’ Jurisdiction

Once admitted the existence of this norm, would it be pessible to widen its
scope to cover those damages to environment which fall outside the jurisdiction
of a particular State? Principle 21 of the Stockholm Declaration is very clear in
this regard: “States have [...] the responsibility io ensure that activities within
their jurisdiction or eonirol do not cause damage to the environment of other
States or of areas beyond the limits of national jurisdiction. Albeit not bind-
ing, this declaration of principles opens the possibility of interpreting the duty
not to pollute as an obligation to protect the environment beyond the idea of
iransboundary damage, either because the good to be protecied is ouiside the
jurisdiction of a particular Siate (such as the Antarctic continent}, either be-
cause it is physically impossible to locate it in a particular place (such as the

15 fbidem, pag.187: “The Court considers that the obligation laid down in Asticle 36 is
addressed o both Parties and prescribes the specific conduct of co-ordinating the necessary
measures through the Commission to avoid changes to the ecological batanee. An obligation 10
adopt regulatory or administeative measures either individually er jointly and to enforce them is
an obligation of conduct. Both Parties are therefore called upon, under Asticle 36, to exercise due
diligence in acting throngh the Commission for the necessary measures to preserve the ecological
balance of the river”. :

16 P Sands, Principles of Intemnational Environmental Law, cit., p246.
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atmosphere), or because it is conceived as a common good whose value for
bumanity is independent from its physical location, even though its components
are physically located (such as biodiversity). Also the ICJ advisory opinion
about nuclear weapons, while defining the object of the duty not to poliute,
added, to the “environment of States”, the expression “areas beyond national
control”",

Principle 2 of Rio Declaration on Environment and Development expresses
the same idea, and so does article 11 of the Draft International Covenant on
Environment and Development, provided that the haum is “significant™®.

We will now pass io the analysis of some examples of international con-
ventions protecting common goods or goods outside States’ jurisdiction, fol-
lowing the three categories defined above.

A. Theenvironmenial protection regime established by the Antarctic system

The Antarctic Treaty has been signed in 1959 and established the Antarc-
tica as a region of peace and cooperation. The area has been the object of
subsequeni reaties, which nowadays constitute the “Antarctic Treaty System™
the Convention for the Conservation of Antarctic Seals (CCAS, London, 1972);
the Convention on the Conservation of Antarctic Marine Living Resources
(CCAMLR, Canberra, 1980); the Protocol on Environmenial Protection to
the Antarctic Treaty (Madrid, 1991).

The Antaretic Treaty has not been originally conceived in order to protect
the enviropment, its first aim being the “freezing” of sovereignty claims in the
continent; still, some of its provisions can positively coniribute to the first objec-
tive. According to the Treaty, the Antarctic continent can only be used for peaceful
purposes: military activities, miclear explosions and disposal of tadioactive waste
are prohibited, whereas freedom of scientific cooperation must be guaranteed.
Moreover, the preservation of living resources in the continent is one of the
“matiers of common interest” about which representatives of Contracting Par-
ties should have consulted immediately after the entry into force of the Treaty.

The 1972 Antarctic Seals Conveniion regulates the hunting of seals, re-

17 ] egality of the Threat or Use of Nuclear Weapons, cit., par.29.
18 JUCN Environmental Law Program, Third edition, 2004, htip://www.i-c-c-l.orgfenglish/
EPLP31EN_rev2.pdf (10/3/2010).

84 Volume 8 Number | October 2010



The Obligation Not to Pollute: From Corollary of State Sovereignty to The Right to A Decent Environment

quiring Parties to set an annual linit, while granting complete protection o some
species; hunting is permitted just in some periods of the year and natural re-
serves are established. The Convention establishes 2 complex mechanism for
the exchange of information, according to which annual reports musi be ad-
dressed to Scientific Committee for Antaretic Research (SCAR), 2 body re-
lated to the International Council of Scientific Unions. This latter (named Inter-
national Council for Science since 1998) is 2 non-governmental organization
created in 1931, aimed at prometing international scientific activity and its ap-
plication “for the benefit of humanity”; therefore the link beiween SCAR and
the Treaty is an interesting example of collaboration between governmental and
non-govenmmental dimension, which will be frequent followed by other interna-
tional environmenial agreements.

The early cighties saw the adoption of the Convention on the Conservation
of Antarctic Marine Living Resources (1980). One of the most important fea-
tures of this Convention is the approach adopied, according to which the ob-
ject of preservation are not natural resources individually taken, but also the
relationships among organisms and processes which form part of the Antarctic
ecosystem. As a consequence, the scope of application of the Treaty extends
beyond the Antarctic area and includes regions subject to national sovereignty”.
This is the reason why the duty of cooperation extends to Contracting Parties
which may exercise jurisdiction in marine areas adjacent 10 the area to which
the Convention applies.

The emphasis put by the Convention on the ratiopal use of resources (the
Convention uses the term “sustained conservation™) witnesses the relevance
assumed by the concept of sustainable development, while the obligation of
minimization of risks shows a shift from the idea of prevention to that of precau-
tion in the manage-ment of natural resources™.

The implementation of the Convention is entrusted to the Commission for
she Conservation of Antarctic Marine Living Resources, which not only gathers
and disseminates relevant data among members, but also adopts conservation

19 The Convention applies to the Antarctic marine living resources of the area south of60°
South latitude and to the Antarctic marine living resourees of the area between that latitude and
the Antarctic Convergence which form part of the Antarctic marine ecosysiem.

2 The most well-known definition of the precautionary principle is the one provided for by
Principle 15 of the Rio Declaration: “ [...] Where there are threats of serious or irreversible
damage, lack of full scientific certainty shall net be used as a reason for postponing cost-cffective
measures to prevent environmental degradation.”.
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measures on the basis of the best scientific evidence available and carries out
observation and inspeetion activities. Conservation measures are binding on
members, unless a Party notifics the Commission to be unable to accept them.

A Scientific Committee for the Conservation of Antarctic Marine Living
Resources is further established, with the aim of advising the Commission on
scientific matters. The Commitiee is formed by State representatives compe-
tent in the field; still, the presence of non-State actors plays a relevant role, as
they can accompany national representatives and can be consulied by the Com-
mitiee on an ad hoc basis.

Still, the most advanced element of the Antarctic Treaty System is formed
by the Protocol on Environmental Protection, which has been defined as the
“most comprehensive and stringent regime of environmental protection niles
never established under the rules of public international law anywhere in the
world™,

The Protocol designates Aniarctica as a natural reserve devoted io peace
and science and seis the principles guiding States in the field of environmental
protection. Afier a wide prohibition of conducting activities capable of harming
“the Antarctic environment and dependent and associated ecosystems”, the
Protocol lists with more precision the objects of Staies’ protection: climate or
weather pattems, air or waier quality, atmesphetic, terrestrial (including aquatic),
glacial or marine environments, distribution, abundanee or productivity of spe-
cies of fauna and flora, threatened species and areas of biological, scientific,
historic, aesthetic or wilderness significance.

This provision is of interest not oply as far as the Antaictic system: giventhe
recurrent problem, in international environmental law and in the drafting of trea-
ties, of a definition of “environment 7, the list provided by the Environmental
Protocol could offer an useful input in this sense.

From a substantive point of view, the main obligation is constituted by the
prohibition of any activity relating to mineral resources, except for scientific
research. This provision is strengthened by a 50-year moratorium on any min-
eral resources activity; still, this limit can be overcoine by the amendment pro-
cedure provided for by the Antarctic Treaty.

2 P Sands, Principles of International Environmental Law, cit., p.722.
2P Birmie, A. Boyle, International Law and the Environmens, cit., p.3 ss.
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Notwithstanding the importance of the substantive aspect, one of the main
features of the Protocol is the development of procedural provisions: activities
shall be planned and conducied on the basis of an environmental impact as-
sessment, including information sufficient to allow prior assessmenis of, and
informed judgments about, their possible impacts on the Antarctic environment
and dependent and associated ecosystems.

Tt is interesting to undetline that the impacts to be taken into account are
not only the actual, but also the possible ones; this expression points to (even
though the Protocol does not mention it explicitly) the adoption of a precantion-
ary approach, as the mere possibility of environmental damage is sufficient to
affect States’ behavior.

FEnvironmental impact assessment has been distinguished in “initial environ-
menial evaluation” and “comprehensive environmenial evaluation”. The former
is aimed at determining whether a proposed activity may have more than a
minor or transitory impact and shall inctude a description of the activity, as well
as eonsideration of aliernatives and any impacts that the activity may have. If
the result of the procedure indicates that a proposed activity is likely to have no
rmore than 2 minor o transitory impact, the activity may proceed, provided that
it is properly monitored.

if the initial environmental evaluation reveals an opposite outcome, States
must carry out a comprehensive environmental evaluation, comprising not only
a description of the activity and of its alternatives, but also a series of relevant
data, among which the initial envirenmental state; the methods used in order to
forecast the impact; direct, indirect and cumulative impacts; mitigation mea-
sures. Moreover, the person whe realized the assessment must be fully identifi-
able.

Decisions about a proposed activity naust be taken pursuant to the assess-
ment, which has to be forwarded to other Coniracting Parties. The impact
assessment is then completed by the obligation to constantly monitor ongoing
activities, including ihe verification of predicted impacis.

The Protocol includes a duty of cooperation, comprising the exchange of
information in the promotion of scientific and technical programs, in the prepa-
ration of environmental impact assessments and in the risk management. As far
as the institutional aspect is concerned, the Protocol establishes the Committee
for Environmental Protection, open to all Parties, charged with the task of pro-
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viding adviee and formulating recommendations to the Parties in connection
with the implementation of the Protocol.

Effective implementation is also guaranieed by a sysiem of inspections,
carried out by observers, which the Contracting Parties must arrange, individu-
ally or collectively. Observers must be given access to all paris of stations,
installations, equipment, ships and aireraft open to inspection under the Antare-
tic Treaty, as well as io all records. The outcome of inspections must be circu-
lated to the Parties and to the Commitice.

At the internal level, effectiveness is guaranteed by the obligation sei on
Parties to elaboraie national mules and procedures relating to liability for dam-
age arising from activities covered by the Protocol. The Environmental Proto-
col is supplemented by an Annex on the Conservation of Antarctic fanna and
ilora, a Protocol on prevention of marine pollution, a Protocel on area protec-
tion and management and a Protocol on Liability arising from environmental
CHILeTSencies.

Asithas been observed, the Antarctic system has served “as a microcosm
for the evolution of intemational environmental law and policy”, developing rules
of substantive, procedural and institutional nature in which other international
enviropmental agreements have built on”. Though aimed at the protection of
global commons, the system provides a model for environmental protection
which transcends the special characieristics of the Aatarctic continent and which
could be applied to any situation where the conservation of natural resources is
at stake.

B. The Convention on Biological Diversity

The Convention on Biological Diversity has been signed in 1992, during
the United Nations Conference on Environment and Development. The Con-
vention has been defined as being “a starting point and a point of arrival at the
same time for the protection of natural species and habitais™?. A point of arrival
as it elaborates on principles and techniques of iniernational environmental law
already adopied in national and international legisiation - such the precaution-
ary principle or envirommental iinpact assessment - and a starting point because

¥ P. Sands, Principles of International Environmental Law, cit., p.730, quoting L. Kimball,
Environmental Law and Policy in Antarciica, in P. Sands (ed.),Greening International Law, 1993,
122 2t 138-97
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of its capacity to be incremented threugh protocols and soft law.

The conservation of biological diversity is defined as a “common conecern
of humankind” by the Preamble which, while recognizing the sovereign right of
States over their natural resousces, affirms their responsibility for conserving
their biological diversity and for using their biological resources in a sustainable
TNAnner.

The text of the Convention incorporates Principle 21 of the Stockholm
Declaration, therefore recognizing a duty net to poliute not only other States’
territory, but also on areas outside pational sovereignty. This ideais partially
 mirrored in the jurisdictional scope of its application: this latter is limited to the
boundaries of national jurisdiction as far as components of biological diversity,
but it expands beyend these limits when processes and activities are concerned,
regardiess of where their effects occur (emphasis added).

The Convention imposes on Contracting parties a duty of cooperation for
the preservation of biological diversity and the obligation to develop plans and
sirategies with this aim, including a censtant monitoring activity. More precisely,
the Convention distinguishes between ex sifx and ir situ conservation, mean-
ing with the former the conservation of components of biological diversity out-
side their natural habitats and with the latter the conservation of ecosystems and
natural habitats in their natural surroundings. With regard to ex sifu conseiva-
tion, States underiake to create areas where special measures are needed and
to develop guidelines for the selection, establishment and management of these
areas. Risks associated with the release of living modified organisms resulting
from biotechnology have to be prevented and managed, if they are likely to
have adverse environmental impact.

The duty to adopt measures in response o risks whose effecthasnot be or
can not be properly assessed is an important feature of the Convention, as it
constitutes an incorperation of the precautionary principle, even though this
term is not explicitly used.

Contracting partics are also bound to respect and maintain traditional knowl-
edge and practices of indigenous communitics, when traditional lifestyles are
implied; this obligation also includes the approval and involvement of the hold-
ers of such knowledge and the equitable sharing of the benefits arising from the

24 M.C. Maffei, La protezione delle specie, degli habitat ¢ della biodiversits, in L. Pineschi,
A. Fodella, La protezione deli’ambiente nel diritto internazionale, Torino, 2009, p.286.
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utilization of the resource. The realization of these aims finds a linit in its subor-
dination to national legislation; this can be easily explained if we consider the
possible problems arising from the conflict between the protection of private
property as conceived in the internal legal order and indigenous rights, often
involving limits on the access to genetic resouiees by individuals not belonging
to these communities.

Contracting parties are required to use componenis of biodiversity
sustainably, to camry out environmental impact assessmenis of proposed projecis
likely to have adverse impacis and to minimise them, allowing public pasticipa-
tion. A concrete application of the expanded jurisdictional scope of the Con-
vention is found in the obligation to cooperate in respect of areas beyond na-
tional jurisdiction and, more specificaily, to promote information, notification
and consultation on activities under their jurisdiction or control which are likely
io significantly affect the biological diversity of other States or areas beyond
nattonal junsdiction.

Is interesting to underline how, in this provision, the obligation to protect
the environment outside national territory is subordinate to the damage to bio-
logical diversity being “significant”. On the other side, the higher threshold im-
posed on this kind of situation is counter balanced by the “precautionary for-
mula” used, according to which the scope of activities concerned includes those
whose impact on the environment is likely and pet certain. Conversely, the
precautionary approach has not been endorsed for the adoption of emergency
responses: States are called to react only to those activities which present a
“grave and imminent danger” o biological diversity.

The Convention also includes provisions relating to the aceess o genetic
resources and transfer of technology. Afier recognizing that the ultimate author-
ity to regulate access to genetic resourees rests with national governments, the
Convention states that Contracting Parties should “endeavour” to facilitate ac-
cess to this kind of resource by other States. This process has to be subject o
prior informed consent of the couniry of origin of the resource, which should be
involved in research activities carried out on the genetic material and entitled to
fair and equitable sharing of the benefits deriving from it.

The delicate issue of biotechnology, dealt with by the Convention in a single
provision, has been the object of the Cartagena Protocol on Biosafety adopted
in 2000. The content of the Protocol will not be analysed in this paper; suffice it
to underscore that its jurisdictional scope coincides with that of the Biodiversity
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Convention: its provisions apply to the transboundary movement, transit, han-
dling and use of all living modified organisms that may have adverse effects on
the conservation and sustainable use of biological diversity.

As far as the institutional aspect, a Conference of the Parties has been
established, charged with the task of ensuring proper implementation of the
Convention, adopting amendments and protocols, considering information sub-
mitted by Parties and creating subsidiary bodies. The Convention imsmediately
created the Subsidiary Body on Scientific, Technical and Technological Ad-
vice, with the aim of providing with advice relating to the implementation of the
Convention. The body is open to the participation of all members and includes
government representatives competent in the relevant field of expertise. The
Conference can also be attended by observers, which comprise the United
Nations, the International Atomic Energy Agency and States not Party. The
observer status can be recognized to any body or agency, whether governnen-
tal or pon-governmental, competent in the field.

The Convention also requires the existence of a mechanism for the provi-
sion of financial resources to developing countries on 2 grant or concessional
basis. This mechanism has been mainly realised through the Global Environ-
ment Facility, an independent financial organization, providing grants to devel-
oping couniries and couniries with economies in transition for projects related
to environmental protection®.

if, one the one side, the limits imposed by the Convention on States about
the management of their own natural resources are still limited, on the other
side, according to an evolutionary interpretation, the recogition of States’ com-
mon concem over biodiversity might imply 2 weakening of national sovereigniy
in this field®.

C. The United Nations Framework Convention on Climate Change and the
Kyoto Protocol

5 GEF members include: The GEF partuership includes 10 agencies: the UN Development
Programme; the UN Eavironment Programme; the World Baak; the UN Food and Agriculture
Organization; the UN Industrial Development Organization; the African Development Bank; the
Asian Development Bank; the European Bank for Reconstruction and Development; the Inter-
Amertican Development Bank; and the International Fund for Agricultural Development.

% M.C. Maffei, La protezione delle specie, degli habitat e della biodiversit, cit., p.286.
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The Kyoto Protocol bas been adopted in the framework of the Third Con-
ference of the Parties to the UN Framework Convention on Climate Change
(UNFCCC) meeting, held in 1997. This latter dates back to 1992, and pre-
cisely to the United Nation Conference on Environment and Development, and
it aims at tackling the problems deriving from increasing concentration of green-
bouse gases emissions. The Preamble of the Convention states that “change in
the Earth’s climate and its adverse effects are a common coneern of human-
kind”, therefore clarifying the underlying idea pursued by drafiers: the protec-
tion of a component of natural environment perceived as a commaon good. The
“global nature of climate change” becomes therefore the basis for cooperation
efforts among States, even if this idea is put into perspective by the principle of
commnon but differentiated responsibilities, recatled immediately afier.

The UNFCCC is aimed at the reduction of greenhouse gases emissions,
but it just establishes broad obligations among members, without seiting any
schednle for the realisation of this objective; this target has been entrusted to
the Kyoto Protocol, which imposes the obligation of reducing carbon dioxide
emissions - according to precise deadlines and in definite quantities - on a cer-
tain pumber of States (mainly indusirialised ones and transition economnies).
Other countries have been exempted by reduction commitiments and are only
bound by more general obligations. The Protocol is an annex to the Convention
and it is therefore inspired by the same philosophy.

The main obligation copsists in the duty, imposed on Parties included in
Annex B, to ensure that their carbon dioxide emissions do not exeeed their
assigned amounts, with a view to reducing their overall emissions of such gases
by at least 5 per cent below 1990 levels in the period between 2008 and 2012.
The only exception is constituted by transition countries, which are allowed io
use a different basis than 1990.

Apart fiom reduction commitments, Parties are bound by other, broader
kind of obligations: they have 1o promote energy efficiency and the use of re-
newable forms of energy, carbon dioxide sequestration technologies and envi-
ropmentally sound technologies. Further fields of cooperation include the de-
velopment of training and educational programmes, the facilitation of public
awareness and of access to information on climate change.

Still, the most interesting part of the Kyoto Convention, and the one which
mostreveals its vocation to protect the atinosphere as a common good in the
interest of mankind, is the presence of the so-called “flexibility mechanisms™
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joint implementation (J1); clean development mechanism (CDM) and emission
trading, Joint implementation implies the possibility, for countries with an emis-
sion reduction commitment (therefore included in Annex B), to earn emission
reduction units from a project carried out in another Party bound by the same
obligation. The rationale of these mechanisms consiss in the possibility to €x-
ploit economies of scale in order to reach the reduction target with lesser ef-
forts, while promoting technology transfer and forcign investiment.

in order to avoid a misuse of the mechanism, the Protocol poses an impor-
tant condition: the reduction in emissions musi be additionel to what would have
occurred if the mechanism had not been used. This provision is justified by the
will o prevent countries from reaching their target on the sole basis of projects
realized in other countries.

Moreover, projects must have the approval of the host Party and partici-
pants have to be authorized by a Party involved in the project. Wiih the term
“participants”, the text means legal entities which can take part to the process;
non-State actors therefore play a full part in this flexibility mechanism.

The clean development mechanism is cairied out by a Party bound by
reduction commitments and a Party not bound: the former can use emission
reductions units deriving from projects it decides to undertake in the territory of
the latter. Also in this case, recourse to the mechanism is subject to the condi-
tion that emission reduction will be higher than that which would have been
seached in normal conditions; participation of non-State entities (private of pub-
lic) is possible, even if subject to the supervision of the executive board of the
CDM. )

Emission reduction units obtained on the basis of the mechanism must be
certified, in order to guarantee the existence of real, roeasurable, and long-term
benefits related to the mitigation of climate change. Moreover, a part ofthe
proceeds deriving from these activities will be used in order to meet adaptation
costs io climate change incurred by particularly valnerabie developing countries
which are Party to the Protocol.

Finally, emission trading allows Parties to buy and sell emission reduction
umits with ofher comntries bound by reduction obligations. This scheme is clearly

 inspired by the idea of economic efficiency, according to which couniries un-
able to abide by reduction commitments will pay an exira price in order to
satisfy their energy needs, whereas couniries which did not exhaust the quantity
of emissions assigned to them can draw an economic advantage out of their
ownefficiency.
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The UNFCCC and the Kyoio Protocol are not the only intemational eon-
ventions devoted to the protection of atmosphere and to the fight against cli-
mate change; still, they exemplify - more than any other infernational instrument
—the conception of management of 2 copamon good in the interest of mankind.
The ultimate goal of the Convention being a global reduction of carbon dioxide
emissions, it does noi really matter the amount of reduction obtained by every
single member to the Protocol. The only limit is constituted, as we have seen,
by the prohibition to use this mechanisins in an abusive way. Strict adherence to
national targets is therefore, from both a conceptual and practical point of view,
ameans to an end, a means which is supplemented by flexibility mechanisms in
view of the global effort against climate change.

ITl. States® Obligation not to Pellute Their own Territory and the
Emergence of a Right to a Decent Environment

A. From a general obligation not io pollute to the emergence of 2 human right

approach to environmenial protection

The ultimate evolution of the process outlined so far is the birth an obliga-
tion not o pollute in absolute terms, i.e. 2 norm preventing States from carrying
out any activity capable of damaging their own natural enviropment. The revo-
lutionary potential of this idea is evident: it would contradict the principles of
sovereignty and national integrity, as it would limit States’ freedom to act on
their own territory.

International instruments supporting this idea are not many. The Stockholm
Declaration and the Rio Declaration do not contain such an obligation, even
though —one might argue — this duty could emerge as a result of other principles
set forth by these declarations, such as the obligation to eliminate unsystainable
paiterns of production and consumption or, even more, to enhance citizens’
patticipation to decision making in environmental maiters. It bas been remarked
how Principle 21 of the Stockholm Declaration took instead “three steps back-
ward” to the doctrine of State sovereignty, by reaffinming States’ full control
over natutal resources and by excluding any obligation on the territory of the
polluting State or on its inhabitants”.

# H.-J. Uibopun, Internationally guaranteed right of an individual to a clean environment, in
Comparative Law Quacterly, 1977, p.105.
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Still, the ebligation not to poliute finds a source in the second paragraph of
article 11 of the Draft International Covenant on Environment and Develop-
ment; according to this provision, “Qiates have the right and the duty, m ac-
cordance with the Charter of the United Nations and prineiples of international
law, to protect the environiment snder their jurisdiction from significant haum
caused by activities outside their national jurisdiction. If such harm occurs, they
are entitled to appropriate remedies” (emphasis added).

This provision could simply be the pendant of the duty not to cause
transboundary damage we analyzed at the beginning - States have the right not
to see their territory damaged by another Staie - if it was not for the fact that
protection of the national environment is not just aright, but also aduty, which
suggests the idea of an obligation limiting States’ behavior in their own temitory.
Still, this duty only applies in those cases where harms derives from activities
carried out in another State and, paradoxicaily, it does not prohibit States to
underiake in their termitory the very same activities which, carried out in another
State, could and must unchain a reaction and even give rise 0 compensation.
As aconsequence, States’ action in defense of another State’s natural environ-
ment harmed by activities carried out by this latier State is banned; this also
excludes claims made on the basis of exiraterritorial application of national faws
if the State trying to implement its own legislation does not suffer any preju-
dice?®. If these contradictions can be explained on the basis of the dogma of
national sovereignty, on the other side the obligation to protect the environment
in general terms cannot but appear definitely jeopardized.

B. Righttoadecentenvironment in international law

Ifthe “unchaining” of the duty not te pollute from the concept of national
sovereignty and integrity finds jttle space in a general cbligation not fo poliute,
it seems to emerge more sirongly under the form of 2 human right to a decent
environment. The preliminary problem of defining a human right to a decent

2 Jn the environmental field, extraterritorial application of national law has been especially
considered with regard to trade disputes deriving from import bans based on the viclation, on the
part of the exporting Siate, on environmental pretection norms of the importing State. In the
Shrimps dispute, the Appeilate Bedy report of the World Trade Organisation did net rule out this
possibility, on the basis of the migratory nature of sea turtles, creating “a sufficient nexus”
between this species and United States (United States - Impor: Prohibition of Certain Shrimp
and Shrimp Products, WT/DS58/ABR, 12 October 1998, par.133).
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environment is the relationship between the human rights system aod environ-
mental protection and, more precisely, the question as to which of the two sets
of rights should be seen as a derivation of the other.

One possible position consists in including environmental protection within
the human righis system, as the ultimate objective of the former is to enhance
quality of life®. More precisely, environmental rights can be seen as a prerequi-
site for the enjoyment of human rights; alternatively, environmental protection
would constitute an integral pait of the enjoyment of human rights; it is the case,
as we will see, of complaints regarding environmental harm iniroduced in front
of international human righis tribunals™.

The opposite view is based in the idea that human beings are just one of the
several components of the ecosystem, which should be preserved for its own
sake. Human rights would thus be a tool in order to reach the aim of an ad-

equaie quality of the environment®.

The intermediate view consists in the idea that the two categories of rights
reflect different values and cannot be incorporated one inside the other, even if
they share a set of interests, consisting in the protection of the biosphere in the
common interest of humanity. The “third view” thus recognizes the mutual ben-
efits which can arise from the interplay between the iwo systems; this is wit~
nessed by the growing reference, in international instruments, to the concepts of
intergenerational equity and sustainable developments®”. On the other side, this
position alse implies the recognition of potential eonflicts between human rights
and environmendal protection: an example is copstiuted by those situations where
ameasure taken by the State for environmental purposes conflicts with an indi-
vidual right, such as the right to private property.

? M.R. Anderson, Human Rights Approaches to Environmental Proteetion: An Overview,
in A.E. Boyle and M.R. Anderson, Human Righis Approaches io Environmental Protection,
Oxford, 1996, p.3.

#*D. Shelton, Human Rights,Eavironmental Righis, and the Right to Environment, in Stanford
Journal of International Law, 1991-1992, p.104 and 112-113. In this sense see also R.S. Pathak,
The human rights sysiem as a concepiual framework for environmental law, in E.B. Weiss ed,,
Environmental Change and international law: New challenges and dimensions, Tokye, 1992,
p.205 ss. ; A.A. Cangado Trindade, The coniribution of international human rights law to
environmenial protection, with special reference to global environmental change, in E.B. Weiss
ed., Environmental Change and international law: New challenges and dimensions, cit., p.244 ss.

3 R. Anderson, Human Rights Approaches to Environmental Protection: An Overview, cit.,
p.3-4;
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Tensions may also derive from the fact that the priority assigned to the
humean being by human rights activists could actually endanger the quality of
global environment, as the fulfilling a certain threshold of well being would inevi-
tably imply the exhaustion of natural resources. On the other side, environmen-
talists have been criticized for not baving taken into adequate consideration
some basic human needs whose fulfillment should prevail over concerns about
the integrity of the natural environment™.

The current debate about the use of biofuels is perhaps one of the most
evident examples of the complexity of the relationship between the two sets of
rights: biefuel produetion is detrimental to the enviropment, as it determines the
abatement of wide portions of rainforest and this can be gatively affect the qual-
jty of life of indigenous populations whose existence, well being and identity are
based on their relationship with the environment. On the other side, biofuels -
or at least those with a certain performance in terms of emissions reduction -
copstitute an environmenial-friendly alternative to fossil fuels, and their produe-
tion benefits the economy of countries (mainly developing ones) producing and
exporting them. At the light of these elemenis, it is therefore easy to understand
why the recent European Union directive on renewable sources of energy, which
prohibits the import into the EU of biofuels whose performance in terms of
emissions reduction is below a cextain level, has been hardly criticized.

Even admitting the validity of the “human right approac ” to environinental
protection, different options would be available on how to actually implement
this approach. A first solution could consist in using existing rights contained n
international human rights conveniions in order io guaraniee 2 bumanrightioa
decent environment™.

Some authors distinguished the different role played in this sense by civil
and political rights on the one side and economic, social and cultural rights on
the other. The relevance of the first ones would consist in their ability to creaie
an environmental friendly political order, by giving individuals and groups the
possibility to express their concern about environmental protection®. On the

2 D, Shelton, Human Rights, Environmental Rights, and the Right to Environment, cit.,
p.105-106 and 110.

» MR. Anderson, Human Rights Approaches to Environmental Protection: An Overview,
cit.,, p.3.

3 fhidem, p.6.

3 jdem.
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other side, economie, social and culiural rights, being directly linked to human
well being, are conceptually closer to environmental issues than civil and politi-
cal rights, which simply relate to the characteristics of the political order®.

A second possibility would lie in a reinterpretation of existing rights. This
process will be mainly cammied out by the judiciary, but it has also been outlined
by the Ksentini Report, which mainly tried to “green” existing human rights”.

A further venue can be found in the definition of a specific human right to
the environment, whose content could be defined as “the right [of individuais]
to be protecied also through the protection of their environment™. One of the
first difficulties arising out of this definition is to give a precise meaning to the
term “environment™, not enly because of the complexity of this concept, but
also because any meaning assigned to this term must be related to a precise
econornic and social contexi®. That is why some authors think that the notion
of “decent environment” might imply the setting of minimum standards “essen-
tial to the preservation of life at a realistic level” more than a perfect environ-
ment, which would be impossible to obiain®.

Once admitted thai the content of the right to environment would translate
into the creation of duties on States, one might wonder who the beneficiary
would be: the very same idea of environmental protection seems to suggest that
the duty exists towards the environment itself, and not towards the individual,
which implies that the right could not be enforced before a tribunal. Notwith-
standing the fast development of environmental-related case law by human rights
iribunals, this problem is not completely a theoretical one. The characteristics
of victim requirement applied and the consequent exclusion of forms of actio
popularis implied the refusal of claims where, according to the Court, a direct
interest of the individual was not discernable.

% Idem; see also P. Bimie, A. Boyle, International Law and the Eavironment, €it., p.253-
254.

37 Economic and Social Council, Commission on Human Rights, Sub-Cominission on
Prevention of Discrimination andProtection of Minoritics, Forty-sixth session- E/CN.4/Sub.2/
1994/9, 6 July 1994. In 1982 the Sub-Commission on Prevention of Discrimination and Protection
of Minorities asked Mrs. Ksentini to prepare a study of the problem of the environment and its
relation to human rights; the final report has been submitted in 1994; see also P. Birnie, A. Bovle,
Intemnational Law and the Environment, cit., p-259-260.

* A. Kiss, Définition et nature juridigue d’un droit de Phomme 3 Penviromment, in P.
Kromarek, Environnement et droit de Phomme, Paris, 1987, p.17.

¥ jbidem, p.20

“ H.-J. Uibopun, Internationally guaranteed right of an individual 0 a clean environment,
cit, p.110.
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Tt has further be underlined how the right to environment is a “droit tout
azimut™, as it generates obligations not only towards the State, but also to-
wards other individuals and collective organs, with the consequence that every-
body is committed and therefore responsible of their realization. Once outlined
the main issues in the debate about the human rights approach to environment,
we can look at intemational human rights treaties in order to outline the cuirent
evolution towards a human right to a decent environment.

Starting from non binding instrument, we can guote the Stockholm Decla-
ration on the human environment, whose Principle 1 staies that “Man has the
fundamental right to freedom, equality and adequate conditions of life, in an
environment of 2 quality that permits a life of dignity and well-being”. Similarly,
Principle 1 of the Rio Declaration affirms that human beings “are entitledtoa
healthy and productive life in harmony with nature”. A more detailed definition
of the right to environment is contained in the Draft Covenant of Environment
and Development: article 12 imposes on State Parties to fully realize the right of
everyone to an environment and a level of development adequate for their health,
well being and dignity (par.1). The provision then lisis a series of procedural
rights: participation to decision-making (including that of indigenous popula-
tions), right to information and access to justice.

if we take into consideration international human rights instruments at the
regional level, the landscape is more nuanced. The European and ihe Inier-
American Convention on Human Rights are completely silent on the matter and
this lacuna - which can be explained with the scarce environmental conseience
present at the time when these instruments have been drafted - has been filled
through case law. The European Social Charter, adopted in the framework of
the Council of Europe, even if not directly aimed at environmental protection,
requires the States to ensure workers’ right #> health, and therefore directly
affects working environment. The effectiveness of this provision is guaranteed
by a sysiem of collective complaints, giving rise to a report addressed to the
Council of Minister and to the Party concerned, which can be invited to adopt
specific measures. The only human right charter explicitly recognizing aright io
enviropment is the African Charter on Human and Peoples’ Rights, whose ar-
ticle 2 states peoples’ right to “a general satisfactory environment favorable to
their development”.

A1 A Kiss, Définition et nature juridique d’un droit de Phomme a Penviromment, cit., p.23.
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The jurisprudence of all these organs has firmly established the existence of
a buman right to a decent environment. Given the absence (apart from the Afii-
can Charter) of an explicit right to environment, some existing rights - such as
the right to life, to physical integrity, to privacy and family life - have been mo-
bilized in order to establish the duty, for the State, to ensure an adequate quality
of life for the individual. This implies not only an abstention from behaviors
which can be detrimental to the quality of the environment, but also the adop-
tion of positive measures. In practical terms, the State has the responsibility to
create substantive standards of environmental proteciion, to respect them, but
also to make sure that they are abided by individuals, and to prevent environ-
mental damage.

The right to private properiy has alse been involved, as the damage to
natural environment can negatively affect the value of a private property; this
article has shown a remarkable potential in cases concerning indigenous popu-
lations, whose land and traditional hunting rights can be affected by the action
of the State. Moreover, courts have recognized a series of procedural rights,
such as the right to access to justice, but also the right to information, and the
right to take part in decision making.

Within this jurisprudence, some principles are progressively consolidating
as akind of “common core” of environmenial rights, both substantive and pro-
cedural, and the circulation of legal models and concepis begins to appear®.
Beyond the theoretical debate aboui the relations between huiman rights and
environmental protection, the developments illustrated above show how the
former, thanks to their universal recognition and the growing presence of effec-
tive enforcement mechanisms, can help advance the latter, included the pro-
gressive emergence of a customary right to a decent environment.

V. Conclusion

Assessing the emergence of customary norms in a relatively young subject
such as international environmental law is a challenging task. Without aspiring to
provide a complete picture of the current state of the art, I tried to outline the

2 Extremely interesting, in this sense, is the Endorois decision by the Afiican Commissien
on Human and Peoples’ Rights, recailing both the jurisprudence of the Inter-American Court
relating to indigenous rights (par.160 of the decision) and the case law of the European Court
dealing with property rights (par.185) and with the proportionality principle (pat.100).
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process by which the obligation not to pollute emancipated from the strict
transboundary dimension and increasingly points to a human dimension, pass-
ing through the protection of global commons in the interest of bumankind. The
result of this assessment can be so summarised: the obligation not to poliute
another State’s natural environment can be considered a customary norm, not
only on the basis of the abundaat practice recognizing it, but also as direcily
related to sovereignty equality of States®. The scope of this obligation expands
so as to include the territory or resources beyond States” jurisdiction in the
context of the protection of natural resoutces by treaty law. Notwithstanding
the difficulty to affirm the existence of 2 customary nowm, the growing number
of conventions protecting natural environment conceived as 2 “global common”
supports the idea of international cooperation in this field as a way to pursuc a
“common concern of humankind” and not a national interest. If, on the one
side, States’ duty not to pollute their own territory is very far from being ac-
cepted - as this would coniradict the principle of sovereignty - on the other
side, international human rights charters and tribunals increasingly recognize the
human right o a decent environment, which could thus assume, in the future,
customary value. Protection of the environment in general terms and the right to
environment are not fully coincident in nature; still, the existence of common
aims between the two systems make it reasonable to assume that the emer-
gence of the laiter could contribute to the strengthening of the former.

% G Handl, Tranboundary impacts, in D. Bodansky, J. Brunnée, E. Hey ed., The Oxford
Handbook of International Environmental Law, Oxford, 2007, p.534.
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