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Abstract

In May 2015, in an effort to foster peace in the restive Papua and West Papua Provinces, Indonesian President
Joko Jokowi’ Widodo granted clemency to five political prisoners, releasing them from sentences ranging from
20 years to life. The president also stated that there would be ‘a follow-up granting clemency or amnesty to
other [political prisoners] in other regions’ (Jakarta Post, 10 May 2015). However, with up to 50 political
prisoners still incarcerated in prisons around Indonesia (mostly Papuan and Moluccan separatists), Jokowi’s
selective release policy faces several legal and political obstacles. This article outlines the various options
open to Jokowi in facilitating future political prisoner releases (including amnesty, clemency, remissions and
conditional release), the advantages and disadvantages of each, before suggesting an acceptable way forward
for all parties.

Keywords: amnesty, clemency, Indonesia, political prisoners, West Papua, Maluku, transitional justice,
forgiveness

Abstrak

Pada Mei 2015, dalam upaya untuk mencapai perdamaian di Provinsi Papua dan Papua Barat, Presiden
Indonesia Joko ‘Jokowi’ Widodo memberikan grasi kepada lima narapidana politik, melepaskan mereka
dari hukuman yang beragam dari mulai 20 tahun hingga seumur hidup. Presiden juga menjelaskan bahwa
akan ada pemberian grasi atau amnesti kepada narapidana politik di wilayah lain’ (Jakarta Post, 10 Mei
2015). Namun demikian, dengan masih adanya 50-an narapidana politik masih dipenjara di lembaga
pemasyarakatan di seluruh Indonesia (paling banyak separatis Papua dan Maluku), kebijakan pelepasan
Jokowi menghadapi beberapa tantangan hukum dan politis. Tulisan ini membahas pilihan terbuka bagi
Jokowi untuk memfasilitasi pelepasan narapidana politik (termasuk amnesti, grasi, remisi, dan pembebasan
bersyarat), keuntungan dan kerugian masing-masing cara, sebelum memberikan jalan yang dapat diterima
oleh seluruh pihak.

Kata kunci: amnesti, grasi, Indonesia, narapidana politik, Papua Barat, Maluku, keadilan transisional,
pemaafan
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I. INTRODUCTION

On 9 May 2015, in an effort to foster peace in the restive Papua and West Papua
Provinces, Indonesian President Joko ‘Jokowi’ Widodo granted executive clemency
to five political prisoners.? Apotnaholik Lokobal, Linus Hiluka and Kimanus Wenda
had each been sentenced to 20 years’ imprisonment, while Numbungga Telenggen
and Yafrai Murib were both sentenced to life imprisonment.> The five men were
released as Jokowi handed them documents confirming that the remainder of their
prison sentences would be set aside. At the time, the release of the five prisoners was
publicly interpreted as a symbolic move towards reconciliation with the Free Papua
Movement (Organisasi Papua Merdeka - OPM) in Indonesia’s Papua and West Papua
provinces,* while the president also stated that there would be ‘a follow-up granting
clemency or amnesty to other [political prisoners] in other regions’> However, with up
to 50 political prisoners still incarcerated in prisons around Indonesia as of February
2016 (primarily Papuan and Moluccan independence activists imprisoned for treason
or rebellion after peacefully expressing their political views),® Jokowi’s release policy

2 The term ‘political prisoner’ has no standard international definition, although NGO Papuans
Behind Bars has put forward a definition applicable to the Indonesian context, based upon a 2012 Parlia-
mentary Assembly of the Council of Europe resolution. Here, political prisoners:

include those prisoners where there is reason to believe that they have been detained for exercising
rights and freedoms which are guaranteed in Indonesia’s Constitution [particularly Article 28(E)(2)-(3)],
the Universal Declaration of Human Rights, and other international instruments which Indonesia has
signed up to.

(“No Political Prisoners? The suppression of political protest in West Papua April 2013,” Tapol,
April 2013, accessed 27 January 2017, http: lorg/si fault/fil i fault/fil
Suppression%200f%20political%20protest%20in%20West%20Papua.pdf.)

Human Rights NGO Amnesty International, on the other hand, prefers the term ‘prisoner of con-
science’:

[A] person imprisoned or otherwise physically restricted because of their political, religious or
other conscientiously held beliefs, ethnic origins, sex, colour, language, national or social origin, economic
status, birth, sexual orientation or other status - who has not used violence or advocated violence or ha-
tred. The organization calls for their immediate and unconditional release.

(Amnesty International, Indonesia: Jailed for Waving a Flag - Prisoners of Conscience in Maluku
(Al-Index: ASA 21/008/2009 (2009)), accessed 24 September 2016, http://www.univie.ac.at/bimtor/

ien/indonesia ai 2 jail ing flag.pdf, p.6)

% Ina Parlina and Nethy Dharma Somba, “In Papua, Jokowi frees 5,” The Jakarta Post (10 May 2015).

* Indonesian NGO staff, personal interview, Oslo, Norway, 23 June 2016; “Indonesian President Joko
Widodo grants clemency to Papuan political prlsoners " ABC News (9 May 2015), accessed 29 ]anuary 2017
h .n ian-1 -clemen li
Qnerszé 5 285 The Organisasi Papua Merdeka is a Papuan rebel group that has been campaigning against
Indonesian sovereignty over what are now West Papua and Papua provinces since 1965.

5 Parlina and Somba, “In Papua, Jokowi frees 5”; Ina Parlina, “Govt to take ‘soft approach’ in Papua,”
The Jakarta Post (5 January 2016). Conversely, Harsono asserts that the Indonesian government has
not fully explored a release strategy for Moluccan political prisoners, having only considered amnesty
and clemency for Papuans (Andreas Harsono, “Indonesia’s Forgotten Political Prisoners,” Jakarta Globe
(16 March 2016), accessed 28 January 2017, http://jakartaglobe.i inion/commentary-in
forgotten-political-prisoners/).

® Yohannie Linggasari, “Amnesty International: Jokowi Gagal Penuhi Perlindungan HAM,” CNN
Indonesia (24 February 2016), accessed 16 September 2016 nnin

Separate but more recent reports place the numbers at 28 Moluccan prisoners in March 2016, and 17
remaining prisoners in Papua and West Papua in September 2016. See Harsono, “Indonesia’s Forgotten
Political Prisoners” and “Update on Political Prisoners in Papua,” Papuans Behind Bars (September 2016),
accessed 28 January 2017, http: . nsbehindbars.or -conten 1 2016/11/PBB-
September-2016.EN_.pdf.
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still faces significant obstacles. The Dewan Perwakilan Rakyat (DPR), Indonesia’s
lower house of parliament, has thus far refused to endorse any general amnesty for
rebel groups, for fear of legitimising their activities. Moreover, many of Indonesia’s
political prisoners are loathe to admit guilt so as to receive executive clemency for
offences that they either a) did not commit and/or b) do not seek to legitimise. In
January 2017, at the time of writing, both sides still remain at an impasse, wary of
condoning the other’s activities.

This article discusses a way forward on political prisoner releases in Indonesia. |
begin by clarifying the legal scope of Indonesia’s clemency and amnesty laws based
upon textual interpretation, prior state practice, as well as relevant theoretical and
comparative literature. I particularly focus on the role played, if any, by forgiveness
when clemency and amnesty are granted to prisoners. [ then proceed to outline
the various options open to Jokowi in facilitating future political prisoner releases
(including amnesty, clemency, remissions and conditional release), the advantages
and disadvantages of each, before finally suggesting an acceptable way forward for
all parties.

II. CLEMENCY, AMNESTY AND FORGIVENESS IN THEORETICAL AND
COMPARATIVE PERSPECTIVE

Clemency and amnesty are terms whose precise definition may vary from
jurisdiction to jurisdiction. However, in its technical legal meaning, ‘clemency’
encompasses a wide variety of lenient actions by the executive branch when dealing
with a conviction and punishment pronounced by the judiciary.” The most familiar
examples of clemency are pardon (an order releasing the prisoner from incarceration
altogether, and perhaps also restoring the prisoner’s good name and civil rights), and
commutation (whereby the prisoner’s sentence is reduced, or is altered to a different
type, for example from a death sentence to a life sentence).? Some jurisdictions enable
clemency in these forms to be granted unilaterally, whereas others require that the
prisoner address a petition to the relevant clemency decision maker (usually the head

Under Indonesian law, treason and rebellion are known as makar (Indonesia, Kitab Undang-Undang
Hukum Pidana (Indonesian Criminal Code), UU No. 27 Tahun 1999 (Law Number 27 Year 1999), art. 106,
108, 110), with the completed offence carrying a maximum penalty of life imprisonment. Article 106
states: ‘an attempt undertaken with intent to bring the territory of the state wholly or partially under
foreign domination or to separate part thereof shall be punished by life imprisonment or a maximum
imprisonment of twenty years.

During the Dutch colonial era, the original application of these provisions was to violent protests or
demonstrations, but since 2003, peaceful protestors have also been prosecuted under this provision in
both Papua and in Maluku (Indonesian NGO staff #2, personal Interview, Jakarta, Indonesia, 11 October
2016; “About the Data (September 2016),” Papuans Behind Bars, accessed 27 January 2017, http://www.
papuansbehindbars.org/?page id=315). The provisions’ vague nature opens them to exploitation by police
and prosecutors (Amnesty International, Indonesia: Jailed for Waving a Flag, p.13), such that acts includ-
ing raising a flag associated with regional independence can be prosecuted as makar. Both the Papuan
Morning Star Flag and the Benang Raja (Rainbow) flag of the Republic of South Maluku are banned by the
Indonesian government, in addition to other symbols of separatist movements (Parlina and Somba, “In
Papua, Jokowi frees 5”; Indonesia, Peraturan Pemerintah Tentang Lambang Daerah (Government Regulation
on Regional Symbols), PP No. 77 Tahun 2007 (Government Regulation Number 77 Year 2007)).

7 Sarah Lucy Cooper, “The State Clemency Power and Innocence Claims: The Influence of Finality
and Its Implications for Innocents,” Charlotte Law Review 7 (2015): 52 n 5; Dan Markel, “Against Mercy,”
Minnesota Law Review 88 (2004): 1440.

8 Andrew Novak, Comparative Executive Clemency: The Constitutional Pardon Power and the
Prerogative of Mercy in Global Perspective (Abingdon: Routledge, 2016), p.4.
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of state), and a third group enable either approach.’

Amnesty, on the other hand, denotes a mass grant of leniency, awarded based
on prisoner categorisation, and issued by the executive or legislative branch of
government.'® Importantly, the amnesty decision maker generally takes little regard
of each prisoner’s individual characteristics.!! As such, amnesty operates as more of a
political tool than does clemency. Amnesty reduces or abrogates criminal punishments
for what are frequently political ends,'? and while clemency may be granted by an
executive authority for precisely the same political reasons,'* clemency is also
frequently dispensed on retributive grounds (i.e., due to excessive or unwarranted
punishment), or as a redemptive reward for prisoner rehabilitation or prior national
service.!*

Both academic scholarship as well as state practice remain conflicted on clemency
and amnesty’s relationship with guilt and innocence. There are two possible
consequences of a clemency grant: first, where clemency cancels or reduces only
punishment, without erasing the prisoner’s guilt for the offence (which may or may
not be accompanied by the prisoner’s civil rights being restored); and second, where
executive clemency completely vindicates by putting the prisoner back in the same
position as if the crime had never been committed, by erasing both the punishment
and the prisoner’s conviction.!® Recalling the two most familiar examples of executive
clemency, all commutations maintain guilt. Moreover, with its plain English meaning,
the word ‘pardon’ also implies the same: that the still-guilty defendant is extended
leniency by the state as a gift, rather than a revocation of punishment due to
innocence.'® Although pardons are sometimes extended throughout the world for
innocence (occasionally referred to as ‘free pardons’),!” this practice arguably arises

? Leslie Sebba, “The Pardoning Power - A World Survey,” Journal of Criminal Law and Criminology
68(1) (1977): 113-114, 116. See Novak, Comparative Executive Clemency, pp. 15, 19-20, 33, 140, 149, 174,
183, 187, for examples.

10 Leslie Sebba, “Clemency in Perspective,” in Criminology in Perspective: Essays in Honour of Isra-
el Drapkin, ed. Simha F. Landau and Leslie Sebba (Lexington Massachusetts: Lexington Books, 1977), p.
232; Markel, “Against Mercy,” p. 1140; Louise Mallinder, Amnesty, Human Rights and Political Transitions:
Bridging the Peace and Justice Divide (Oxford: Hart Publishing, 2008), pp. 6, 31-34.

11 Josepha Close, “Amnesty Provisions in the Constitutions of the World: A Comparative Analysis,”

Internatwnal Law Blag (5 ]anuary 2015) accessed 21 September 2016 https: Uamnmrnangnallawb Qg
m/2

analysi s[.

12 Scott Veitch, “The Legal Politics of Amnesty,” in Lethe’s Law: Justice, Law and Ethics in Reconciliation,
ed. Emilios Christodoulidis and Scott Veitch (Oxford: Hart Publishing, 2001), p.34; Mallinder, Amnesty,
Human Rights and Political Transitions, p.4.

13 Austin Sarat, Mercy on Trial: What it Means to Stop an Execution (New Jersey: Princeton University
Press, 2005), pp.20-21.

14 See generally Kathleen Dean Moore, Pardons: Justice, Mercy and the Public Interest (New York:
Oxford University Press, 1989) and ibid., pp. 23, 96, 108-109.

5 Louise Mallinder, “Power, Pragmatism, and Prisoner Abuse: Amnesty and Accountability in the
United States,” Oregon Review of International Law 14 (2012): 320; Jennifer Schweppe, “Pardon me: the
contemporary application of the prerogative of mercy,” Irish Jurist 49 (2013): 222-223.

16 Samuel Williston, “Does a Pardon Blot Out Guilt?” Harvard Law Review 7 (1915): 648; Adam Sitze,
“Keeping the Peace,” in Forgiveness, Mercy, and Clemency, ed. Austin Sarat and Nasser Hussain (Stanford
California: Stanford University Press, 2007), p.159.

17 Sebba, “Clemency in Perspective,” p. 229; Novak, Comparative Executive Clemency, pp.87, 159
(generally); Daniel T. Kobil, “Chance and the Constitution in Capital Clemency Cases,” Capital University
Law Review 28 (2000): 572; Mallinder, “Power, Pragmatism, and Prisoner Abuse,” p. 7 (US States); Michael
Naughton, “Conclusion,” in The Criminal Cases Review Commission: Hope for the Innocent, ed. Michael
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from the executive performing a judicial function. A pardon for innocence is, to quote
Stephen, ‘an exceedingly clumsy mode of procedure’.!® Likewise for Hoffstadt: in the
United States context, despite the US Supreme Court’s endorsement of clemency as a
‘fail safe’ procedure in Herrera v Collins,' ‘clemency is not currently designed to serve
as an extrajudicial corrective mechanism.?° Novak neatly summarises the views of
academic commentators:

While undoubtedly an important part of post-conviction relief in claims of

actual innocence, scholars have noted that the clemency and pardon power is

likely an 1'2r115uﬁicient safeguard, on its own, to adequately protect the right of the
innocent.

As criminal justice systems have developed more advanced measures to review
convictions and individualise sentences such as multiple levels of appeals, general
defences to liability, discretionary sentencing, parole and post-conviction review, the
executive’s need to resort to pardon for innocence or to commutation for excessive
punishment has been much reduced.?

Amnesty attracts similar controversy. Amnesty’s primary modern function is to
allow the state to ‘keep the peace,? although amnesty has also been used to celebrate
important national events, reduce prison overcrowding, endear political subjects to
the sovereign, to transition from autocracy to democracy, to populate colonies, and
to provide manpower for armies and industrial projects.?* With present significance,
amnesty was historically the power used to remit punishment in the case of political
crimes,? to the exclusion of clemency. Although the word ‘amnesty’ comes from the
Greek word amnestia meaning ‘forgetfulness’, a mass grant of amnesty may or may
not carry with it the implication of guilt.?® If it is an unconditional amnesty, the granter
of the amnesty is suspending judgment on guilt or innocence.?’” This kind of amnesty
‘does not entail that any of the parties accept responsibility for wrongs done, detail

Naughton (Basingstoke: Palgrave Macmillan, 2009), p. 226 (United Kingdom); Lynne Weathered, “Pardon
Me: Current Avenues for the Correction of Wrongful Conviction in Australia,” Current Issues in Criminal
Justice 17 (2005-2006): 203-216 (Australia).

8 James Fitzjames Stephen, A History of the Criminal Law of England, Vol.1 (London: Macmillan and
Company, 1883), p.312.

1 Herrera v Collins, 506 U.S. 390 (1993).

20 Brian M. Hoffstadt, “Normalizing the Federal Clemency Power,” Texas Law Review 79 (2001): 572,
588.

2 Novak, Comparative Executive Clemency, p.88.

2 Ibid., pp. 5-6.

% PE. Digeser, “Forgiveness & the Law: Executive Clemency and the American System of Justice,”
Capital University Law Review 31 (2003): 161-178, 174; Sitze, “Keeping the Peace,” p.158.

24 James R. Acker and Charles S. Lanier, “May God - Or the Governor - Have Mercy: Executive Clemency
and Executions in Modern Death Penalty Systems,” Criminal Law Bulletin 36(3) (2000): 201; Daniel T. Kobil,
“How to Grant Clemency in Unforgiving Times,” Capital University Law Review 31 (2003): 222; William A.
Schabas, “Conjoined Twins of Transitional Justice - The Sierra Leone Truth and Reconciliation Commission
and the Special Court,” Journal of International Criminal Justice 2 (2004): 1086-1087; Linda Ross Meyer,
“The Merciful State,” in Forgiveness, Mercy and Clemency, ed. Austin Sarat and Nasser Hussain (Stanford
California: Stanford University Press, 2007), p.74; Moore, Pardons: Justice, Mercy and the Public Interest,
pp. 90, 199.

% Sitze, “Keeping the Peace,” p.209; Mallinder, Amnesty, Human Rights and Political Transitions, p.6;
Michigan Women'’s Justice & Clemency Project, “Clemency Manual: Chapter II - Introduction to Clemency
(2008),” University of Michigan, accessed 27 January 2017, http://umich. ~clemen lemency mnl
ch2.html.

26 Digeser, “Forgiveness & the Law,” p. 173; Mallinder, Amnesty, Human Rights and Political Transitions,

p.6.
27 Digeser, “Forgiveness & the Law,” pp.174-175; Sitze, “Keeping the Peace,” p.168.
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the nature of those wrongs, or compensate the victims for their suffering./? As Digeser
suggests, ‘The beauty and danger of an [unconditional] amnesty is that because the
pastis not dredged up, no official determination is made as to which party is correct.?’
Accordingly, it is inaccurate to suggest that an unconditional amnesty re-establishes
complete innocence. Yet nor do unconditional amnesties maintain the protagonists’
guilt either.?° The alleged crime is merely ‘forgotten’ to promote utilitarian objectives.?!

On the other hand, if it is a conditional amnesty that releases prisoners or
precludes future prosecution, the effect may be no different from that of clemency,
described above - ‘conditional’ amnesty may merely be a more efficient means of
granting pardon or commutation to many hundreds or thousands of prisoners at once.
As with the widely-respected South African Truth and Reconciliation Commission,
conditional amnesties may require the recipients to reveal the full extent of their
involvement in the crime in order to enjoy lenient treatment.*? Conditional amnesties
may also be granted in exchange for some further act or omission on the part of the
recipient. Leniency may be contingent ‘on any number of things, including payment of
restitution or reparations, agreement not to hold positions of public trust, and public
and personal apologies for criminal behavior*® If the conditions attached require
an admission of criminality, conditional amnesty actually confirms guilt, instead of
eliminating it.

What role does forgiveness play in granting clemency or amnesty? Although
certain authors assert that forgiveness may only be granted by victims of crimes as
private individuals, rather than by the state,** other academic commentators believe
that both clemency and conditional amnesty as acts of the state may be interpreted as
measures of official, collective forgiveness.?® In a criminal justice context, forgiveness
may be defined as a desire to remit punishment that is otherwise justly due. It
may also be defined as dispensing with any ill feelings toward the accused (such as

28 Digeser, “Forgiveness & the Law,” p.173.

2 Ibid., p.175; Markel, “Against Mercy,” p.1140 n61.

30 Sitze, “Keeping the Peace,” p.159.

31 Contrast Mallinder, Amnesty, Human Rights and Political Transitions, p.5.

32 Veitch, “The Legal Politics of Amnesty,” p.39; Mallinder, Amnesty, Human Rights and Political
Transitions, p.15.

3 Shawn Fields, “Private Crimes and Public Forgiveness: Towards a Refined Restorative Justice
Amnesty Regime,” International Journal of Civil Society Law (2007): 11.

3 Moore, Pardons: Justice, Mercy and the Public Interest, p.184; Martha Minow, “Keynote Address:
Forgiveness and the Law,” Fordham Urban Law Journal 27,1n0.5 (2000): 1401, 1404; Austin Sarat and Nasser
Hussain, “Toward New Theoretical Perspectives on Forgiveness, Mercy and Clemency: An Introduction,”
in Forgiveness, Mercy and Clemency, ed. Austin Sarat and Nasser Hussain (Stanford California: Stanford
University Press, 2007), p.5.

% Digeser, “Forgiveness & the Law,” pp.166, 173; Moore, Pardons: Justice, Mercy and the Public
Interest, p.183; Hussain and Sarat, “Toward New Theoretical Perspectives,” p. 3; Meir Dan-Cohen, “Revising
the Past: On the Metaphysics of Repentance, Forgiveness, and Pardon,” in Forgiveness, Mercy and Clemency,
ed. Austin Sarat and Nasser Hussain (Stanford California: Stanford University Press, 2007), p.133. Note also
Mallinder’s assertion that:

A government choosing to forgive crimes against the state is not particularly
problematic as the state has standing to do so. But a state encouraging individuals to
forgive one another is contentious [Mallinder, Amnesty, Human Rights and Political
Transitions, p.56.].

3 Digeser, “Forgiveness & the Law,” p.167; Moore, Pardons: Justice, Mercy and the Public Interest;
Mallinder, Amnesty, Human Rights and Political Transitions; Bas van Stokkom, Neelke Doorn and Paul van
Tongeren, “Public Forgiveness: Theoretical and Practical Perspectives,” in Public Forgiveness in Post-Conflict
Contexts, ed. Bas van Stokkom, Neelke Doorn and Paul van Tongeren (Cambridge: Intersentia, 2012), p.3.
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