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Indonesian Case on Illegal Migrant

Melda Kamil Ariadne, Ph.D?

Indonesia has faced the problem of illegal immigrants for a long time, especially
with the rise of war in other countries or other forms of oppression against a party
who then makes them leave the country with the hope to live in another country
better off than where they originated. The issue of "illegal migrants” itself has
gained a lot of international attention as well as international talks that discussed
the problem and how to overcome it. Policies and mitigation measures carried out
so far can not address the problem of illegal immigration effectively, which force
Government of Indonesia to accommodaie those who are awaiting receipt of the
status of refugees ("Refugee”) and the opportunity o leave to Australia. It requi-
res comprehensive and effective arrangements in tackling this includes identifying
relevant agencies that should cooperate in the supervision and law enforcement
action

Keywords: Illegal migrant, illegal immigrant, refugee, smuggling of migraats

1. Intreduction

Immigration is the movement of people from one place to another. In
the modern world today, inumigration is always associated with the migra-
tion of people from one counixy to another and in the new country which he
has a permanent residence. Tourists and people who visit other countries
for a short term can not be referred to as immigrants. Parties that can be re-
ferred to as immigrants are people who move to another couniry for a long
time and in the new country he has had a permanent residence’.

Tllegal immigration itself is a movement of one person who crossed
the line of the territory of a state where the movement has violated the im-

1 Senior Lecturer at Facpity of Law, University of Indonesia. She is also the
chairwoman of Center for International Law Studies and the Head of Djokosoetono
Research Centve.

2 According o Black’s Law Diciionary, “immigration is the act of entering a
country with the intention of settlting there permanenily.”
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migration laws of the couniry of destination. People who perform illegal

migration is referred to as illegal immigrant. Illegal Immigranis made up

of two types namely:

1. foreigners who enter the boundaries of a country illegally (without a
valid visa or travel documents), whether by land, sea, or air; or

2. foreigners who legaily entered a country but their immigration permits
run out in force and yet still remained within the country and abusing
or perform activities that are inconsistent with the purpose of their im-
migration permii.

The terminology of illegal immigranis in the English language itself
bhas a variety of debaies. The word “illegal” is considered less suitable, have
a normative connotation and is associated with the word “crime”. Then the
International Conference on Population and Development in 1994 recom-
mended using the word “undocumented”. But that term does not include
immigrants who entered the country legaily with tourist visas and then
misuse the visa while doing job. International Symposium on Migration in
Bangkok, April 1999, recommended the use of the terim “irregular” which
began widely used io replace the term “illegal”.

The United Nations Convention Againsi Transnational Organized
Crime, adopted on November 5, 2000 (Palermno Convention) with its pro-
tocol about the “smuggling of migrants” (Protocol Against the smuggling
of Migrants by Land, Sea and Air, supplementing the United Nations Con-
veniion against Transnational Organized Crime , adopted on November
15, 2000), defines “smuggling of migranis” as “the procurement, in order
10 obtain, directly or indirectly, a financial or other material benefit, of the
illegal entry of a person, inio a state party of the which the person is not
.~ a national or permanent resident “, someone who moved illegally into a
" country for economic gain, thus the entry of an illegal immigrant solely
for humanitarian reasons will tend to be categorized as “asylum seekers”
or “refugee” who will then be subject to the provisions conceming refu-
gees®.

3 According to the Protocol againsi the Smuggling of Migranis by Land, Sea
and Air, supplementing the United Nations Convention against Transnational Organized
Crime (2000), the “smuggling of migranis” is the procurement of the illegal entry of a per-
son into a State of which the person is net a national or a permanent resident, in order to
obtain, directly or indirectly, a financial or other material benefit. Smugglers provide ser-
vices to willing customers — acting as extra-legal travel agenis. Trafficking, on the other
hand, involves the use of violence, coercion or deception to exploit workers — essentially
ireating people as commodities, and does not require crossing an international border,
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Each couniry is free to cover the country from the influx of foreigners;
it is inherent in the principle of State sovereignty which is the basis of rela-
tions between States in the international community. No one country can
force other countries to allow entry of foreigners into his country, unless
there is “force majeure”, which is proven and not endanger the “internal
security” of the country’. Large countries like the United States, although
known as the “land of dreams™ for migrants also recogpizes that every
country has the right io refuse eniry of foreigners inio the country without
permission’.

The issue of “illegal migrants” itself has gained a lot of international
atiention as well as international ialks that discussed the problem and how
to overcome it®. Not only developed countries like the United Staies and

althongh the same people or gangs are ofien invelved in both smuggling and trafficking.
Trafficked migrants are the victims, aad shonld not be liable to criminal prosecotion.

4 There are two principles that define the rights of sovercign naiions to regulate
the flow of alicr immigration into their territories:

1. the principle of staie sovereignty, which emphasizes national borders and allows
the exclusion of aliens, and

2. the principle of interdependence, which emphasizes the inierrelationsbhip among
nations and forbids the exclusion of aliens.

Several prominent European and Latin American jurisis subscribe to the principle of
interdependence. Most Anglo-Saxon theorisis, however, champion state sovereignty.
While the right to exclude aliens has not always been deemed a sine qua norn of the staie
sovereignty principle, subscribing siates have seldom feli obliged to admit aliens, except
when compelied by human rights concerns.

5 American jurisprudence has also adopied this view, as emphasized by an opi-
nion of the Solicitor for the U.S. Siate Depariment in 1969. In that year, the Solicitor
considered Ecuador’s refosal io admit a Chinese-American laborer. In light of a sovereign
nation’s “undoubted right” to exclude aliens, he could find no basis io object to Bcuador’s
decision to exclude the American citizen.

6 At the 1994 Iaternational Conference on Populaiion and Development (ICPD)
in Cairo, the need for a new migration regime was discussed; the Programme of Action
adapied at that Conference called on origin and destination States to cooperate to protect
the rights of migrants, reduce clandestine or irregplar migration, towards a fair deal for
migrant workers in the global economy and combat racism and xenophobia. This raised
hopes for giving specific form to the actions needed at national and multilateral levels to
establish a more orderly migration regime in which migration wounld be mutually ben-
eficial. However, subsequent developments appear io have weakened the ability and the
resolve io establish cooperative agicements between origin and destination Siates to man-
age migration. ,

Other initiatives aimed at developing ideas for an iniernational framework for
migration governance include the “Berne Initiative™, sponsored by the Federal Office
for Refugees of Switzerland, and the 2003 “Declaration of The Hague on the Future of
Refugee and Migration Policy” ~ the coniribniion of the Nesherlands Chapter of the In-
ternational Society for Development. Two international commaissions, ihe Commission
on Human Security and the World Commission on the Secial Dimension of Globaliza-
tion, have argued for better management of global migration. At the initiative of Sweden
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European Union countries are facing this problem’ but also developing
countries, like Argentina, for various reasons the entry of illegal immi-
grants is not only for economic reasons and seek 2 better livelihood®.

Indonesia has faced the problem of illegal immigrants for a long time,
especially with the rise of war in other countries or other forms of op-
pression against a party who then makes them leave the country with the
hope o live in ancther couniry better off than where they originated. In
general, illegal immigrants who came to Indonesia did not iniend to setile
in Indonesia, but only through the territories of Indonesia io other coun-
tries, mosily Australia as their final desiination. Basically they can easily
enter illegally into Indonesia due to a weak system of law enforcement in
Indonesza. The illegal immigrants who entered as a group to Indonesia usu-
ally due to have occurred in the chaos in their country such as war, blcody
conflict, perhaps even genocide, ranging from Iraq, Iran, Afghanistan, S
Lapnka and Pakistan.

But it turns out illegal immigrants in Indonesia are not only those who
experience the threat in the State of origin is generally made Indonesia
only as a State of transit (tramsit state), where their destination couniries
i3 mainly Australia (destinating state), but many are indeed intended to
make a living in Indonesia. At the beginning of the year 2000, it is admit-
ted much flow of illegal immigrants from China, especially women of all
ages to work in various sectors, including commercial sex workers, singer,
dancer, herbalist, teachers, technicians, experts, etc. Laier starting io wane
and was replaced by the flow of illegal immigrants from Eastern Europe or
couniries of ex Soviet Union, such as Xazakhstan, Uzbekistan, Tajikistan,
Turkmenistan, Ukraine, Russia, Poland, etc. who generally work as com-
mercial sex workers.

and Switzerland, a Global Commission on Migration was launched in December 2003
with a mandaie for placing iniernational migration on the global agenda and analysing
gaps in carent approaches. On a more informal basis there are regular consultations be-
tween international agencies concerned with migration such as the L0, IOM, UNCTAD,
UNHCHR, UNHCR and UNODC and in what has been called the Geneva Migration
Gioup.

7 Information obtained from regularization programmes and other sources sug-
gests that 10 to 15 per cent of migranis are irregular.

3 Irregular migration is not confined to ihie developed countries. In Argentina, for
example, it was estimated in 2004 that ihere were 800,000 irregnlar migrants, mainiy from
the bordering couniries.
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The extent of the territory of Indonesia and with the limited power of
guarding both on land, sea and air, and the lack of sophisticated technol-
ogy to monitor all of the archipelago, making Indonesia is very vulnerable
to the entry of illegal immigranis. Entry poinis are popular and often used
by illegal immigrants is: Tanjung Pinang, Tanjung Balai Karimun, Batam,
Bali, Banien bay waters, Medan, Riau Islands, Mataram, Eastern Indonesia
as well. Most of them go through the sea, but also by air. Soekarno Haita
International Airport are also prone to enter these illegal immigrants. They
came in with the original document and afier entering the territory of In-
donesia, they easily changed the identity so it would be difficuit to irace.
The weaknessof the administration system in Indonesia makes such things
very easy to be done in Indonesia. Bali is a favoriie entry point for illegal
migrants to Indonesia, because Bali is one of the major tourist destination
where anyone who went in there, will be easily blend.

lliegal immigrants who only make Indonesia as a transit couniry, have
generated a loi of problems, mainly originating from ihe Middle Easi.
Their case is handled by the Directorate General of Immigration (DGI) in
cooperation with “United Nations High Commissioner for Refugees’ (UN-
HCR) and the” International Organisation for Migration “(1I0M), of which
placed in immigration detention house (RUDENIM) of Serang, Kupang,
Lampung and Pontianak. Policies and mitigation measuies carried out so
far can not address the problem of illegal immigration effeciively, which
force Government of Indonesia to accommodate those who are awaiting
receipt of the status of refugees (“Refugee”) and the opportunity o leave
to Australia. It requires comprehensive and effective arrangements in tack-
ling this includes identifying relevant agencies that should cooperate in the
supervision and law enforcement action.

II. llegal Migrant v Refugee
A. Illegal Migrant

Migration, according io Black’s Law Dictionary, is 2 “movement (of
people or animal) from one couniry region to another™. Migration is said
io be one of high issue 21 Century, where people iend to more travel than

9 “Migration,” Black’s Law Dictionary, 8" ed, United States: West — A Thomp-
son Business, 2004, p.1013.

Voiume 9 Number 2 January 2012 249



Jurnal Hutem internesicnal

the rate of spread population thronghout the history of mankind. Now there
ase about 192 miliion people living outside their homeland. This figure
represents 3% of the total world population. Between 1965 and 1990, the
number of international migrants increased 45 million people (with lift
growth of about 2.1% per year). The current growth rate is about 2.9%.

Dimension of migration is very diverse and complex, including: labor
migration, family reunification, migration and security, the fight against
irregular migration, migraiion and trafficking, migrant rights, health and
migration, integration, and migration and development!'. There are several
global trends that will affect the migration and its regulation, namely de-
mographic trends, the economic gap between developing countries and de-
veloped countries, frade liberation in need migrani labor, communications
network that counects all parts of the world, and iransnational migration

In the 21 Century, the movement of peopie will become more signifi-
camnt as the impact of the following rends'%:

1. Economic liberalization,

The high demand for labor in developed countries and the availability
of labor in developing country has created the current global migrant work-
ers. Tre global market has openred up employment opporiunities for em-
ployers to hire migrant workers zs pari of their strategy to minimize costs.
In addition, globalizaiion has also increased the movement of 1abor across
national borders, especially the workers who have skills / higher education
(highly skilled labor). Faced with the lack of manpower, industries in de-
veloped countries arc evaluating the reguiation of their migration and show
their tendency to implement regulations more flexible. Service indusiry in
America and Europe is promoting the “rule-iree” for the labor movement
as a provider of services, especially in hotels and restaurants, software,
insurance, and financial indusiries.

2. The decline in the economy

The global economy has been experiencing decline since earty 2001.
International Monetary Fund (IMF) has projected giobal growth of 3.2%
lower than the previous year. This can create pressure on the iabor move-
meat, especially in the field of Information Technology (IT), construction

16 “About Migration” < hitp//fwww.iom.int/jahiaflahia/about-migration/lang/fen>.
(Diakses pada Jumat, 19 Febmari 2610).
it Ibid.

12 Ihid
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and manufacturing sectors. But the impact of the economic downturn in
the receiving country does not make them return to their home country.
The experience that occuired with the monetary crisis in 1999 showed that
migrants tend to stay in the couniry where they migrate, although the situ-
ation is deteriorating. Recession while not always create major changes to
migration flows.

3. Demographic changes

Population growth rates differ between the developed and develop-
ing countries. In developed couniries, population growih raie is less thaa
0.3%, while in other paris of the world, growing population with a growth
rate 6 times faster. These demographic changes are affecting international
migration in two ways. Rapid population growth with economic difficulty
encourages people to move from its original place, while countries with
low population growth rate are forced to accept immigranis. Low fertility
rates in developed couniries create a fast aging population. According to
UN population project, Japan and all Enropean countries wiil face a popu-
lation decline in 50 years.

4. The emergence of “Migrani Networks,”

Networks are formed as regions of migrants have creaied a major
force in facilitating the movement of people. They influence the political
decisions of the host country o provide economic aid io their couniries
of origin. They also affect economic and trade relations between the host
country and their home countries and require the integration process more
creative and productive.

5. The emergence of transnational migration

Development of transportation and communication technologies that
connect the places and people globally leads io the emergence of “trans-
national migration space”. Apart from physical movement, the flow of in-
formation, expertise, and delivery is another component of “transnational
migration space.” The resulis of this phenomenon are the acceptance of
dual citizenship, multiple property ownership and voting rights. Countries
now realizes that membership is no longer based on territory. A new form
of relations between couniry and people is quick to take root in the world
of international politics, are likely to influence the future of the movement
of mankind.
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Irregular migration has become a major issue at this time. Smuggling
of migrants now rival drug irafficking as the main source of income of
orgavized crime. Trafficking in persons has also become the woild’s at-
tention. Migration became a major issue on ihe agenda of regulations de-
veloped countries, eg countries G-8. It is not difficuli io understand why
people from poorer regions in the world, wanted to migrate to richer areas.
People always waant to improve their living standards. This is the main rule
in migraiing from the firsi. Now, with modern transportation and telecom-
munications, more people are motivaied to move.

B. Refugee

1. Definition of Refugee
The UNHCR Statute defines refugees as persons who are outside the
couniry of their nationality and who have a well founded fear of being
- persecuted for reasons of race, religion, nationality or political opinion.?
Specifically, Article 1A(2) of the 1951 Convention defines as a refugee any
person who:

“As a result of events occurring before I January 1951 and owing to
well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opin-
ion, is outside the couniry of his [or ker] nationality and is unable, or
owing to such fear, is unwilling toavail him [or herself of the protec-
tion of that country; or who, not having a nationality and being outside
the couniry of his [or ker] former habitual residence as a result of such
evenis, is unable or, owing to such fear, is unwilling to return to it.”

In addition to the 1 January 1951 daie line, the 1951 Convention also
provided in Article 1B for an optional geographical limitation to refugees
“as a result of evenis occurring in Europe”. These resirictions to the scope
of its refugee definition are no longer of major importance. The temporal
limitation was formally removed by the 1967 Protocol, while the geograp-
hical restriction was withdrawn by the vast majority of States which are
Party to the two instruments, thus giving a universal dimension to the Con-
veniion’s provisions.

13 G.A. Res. 428, U.N. GAOR, 5th Sess., Supp. No. 20 at 46. ch. I, U.N. Doc.
AfTIS
14 UNHCR. Refugee Status Determination: Identifying who is a refugee. 2005.
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Article 1A(2) of the 1951 Conveniion contains the so-calied inclu-
sion criteria of the refugee definition, that is, those clements which form
the positive basis for making a determination of refugee status, and which
must be met for an individual to be recognized as a refugee. These criteria
are examined in chapter 2. In addition, the 1951 Convention refugee de-
finition also contains exclusion provisions (Axticles 1D, 1E and 1F) and
cessation clauses (Article 1C). These are discussed in chapiers 3 and 4,
respectively.

In addition to incorporating the refugee definition contained in the
1951 Convention, the 1969 OAU Convention provides in Axticle I(2) that

“the term “refugee” shall also apply to every person who, owing to ex-
ternal aggression, occupation, foreign domination or events seriousty
disturbing public order in either part or the whole of his [or her | coun-
try of origin or nationality, is compelled to leave his [or her] place of
habitual residence in order to seek refuge in another place outside his
for her] country of origin or nationality.”

This definition developed out of the experience of the wars of libera-
tion and decolonization which erupied in the African cortinent during the
late 1950s and early 1960s. In Article I{4) and (5), the 1969 OAU Conven-
tion also contains cessation and exclusion provisions, which differ in some
respects from those of the 1951 Convention.

In Central America, the definition of Refugee is also provided in Arti-
cle III(3) of the 1984 Cartagena Declaration on Refugees.

“[...] the refugee defmition or concept of a refugee to be recommended
for use in the region is one which, in addition to containing the ele-
ments of the 1951 Convention and the 1967 Protocol, includes among
refugees persons who have fled their country because their lives, safety
or freedom have been threaiened by generalized violence, foreign ag-
gression, internal conflicts, massive violation of human rights or other
circumstances which have seriously disturbed public order.”

Although the Cartagena Declaration is not formally binding, many
Latin American countries have incorporaied its principles, including iis
refugee definition, into their national legisiation and practice.

hitip://www.unhcr.org/cgi-binfiexis/vix/search ?page=search&docid=43144dc52&query=
definition of refugee (diunduh pada pukul 10:47 WIB, Tapggal 05 Maret 2010}
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2. Exclusion from internaiional refugee protection
Under ceriain conditions, persons who meet the criteria for recogni-

tion as refugees are nevertheless denied the proiection of the 1951 Refugee
Convention. This is the case for the following caiegories:

Persons who are not entitled to the benefits of the 1951 Refugee Con-
vention: The 1951 Refugee Convention denies iniernational refugee
protection to individuals who are receiving protection or assisiance
from a UN agency other ihan UNHCR. In today’s context, this applies
to certain groups of Palestinian refugees who are inside the area of op-
erations of the United Nations Relief and Works Agency for Palestine
Refugees in the Near East (UNRWA). If such persons are ouiside the
area of operations of UNRWA, they may be entitled io the protection
of the 1951 Refugee Convention.

Persons who are not in need of iniernational refugee protection: The
1951 Refugee Convention provides for denial of refugee status to per-
sons who have taken up regular or permanent residence in a conntry
that has given them a status whereby they effectively enjoy the same
rights and have the same obligations as nationals of that country.
Persons who are considered undeserving of international refugee pro-
tection: The 1951 Refugee Convention envisages exciusion from in-
ternational refugee protection of persons considered not to deserve
such protection on account of their having committed ceriain serious
crimes or heinous acis. This applies to persons who are responsible for
war crimes, crimes against humanity or crimes against peace. Simi-
larly, those who have commiited serious non-political crimes or acied
against the purposes and principles of the United Nations cannot ben-
efit from refugee status.™

Migranis who leave a couniry voluntarily, seeking a beiter life and
who can reinm to their couniry without fear of persecution are not
refugees. Similarly, people fleeing natural disasters are not refiagees.
There may be situations where individuals — including those who are
smuggled or trafficked — who lefi their couniry voluntarily or who
were coerced into leaving their country, are in need of international
protection after they airive in another country.

Since refugee status is civilian and humanitarian in characier, persons
who coniinue to pursue armed aciivities cannot be considered to be

15 UNHCR. Chapter 2: Persons of Concemn to UNHCR. hitp.//www.unhcr.org/

publ/PUBL/44b5005¢2 pdf, p. 23
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refugees. Persons wheo participated in armed conflict bui have genu-
inely and permanently renounced military activities may be considered
as refugees if they fulfill the criteria of the refugee definition and do
not come within the scope of an exclusion clause.'®

3. The Legal Framework of the International Refugee Protection Sys-

tem

a. Ianternational Law

i.

ii.

The 1951Convention relating to the Status of Refugees

The Convention Relating to the Status of Refugees is the founda-
tion of international refugee law. The Refugee Convention defines
the term “refugee” and sets minimum standards for the treatment
of persons who are found to qualify for refugee status. Because the
Convention was drafied in the wake of World War I1, its definition
of a refugee focuses on persons who are outside their couniry of
origin and are refugees as a result of events occurring in Europe or
elsewhere before 1 January 1951. As new refugee crises emerged
during the laie 1950s and early 1960s, it became necessary (o
widen both the iemporal and geographical scope of the Refugee
Convention. Thus, a Protocol o the Convention was drafted and
adopted.

The 1967 Refugee Protocol

The 1967 Refugee Protocol is independent of, though integrally
related to, the 1951 Convention. The Protocol lifts the time and
geographic limits found in the Convention’s refugee definition.

Together, the Refugee Convention and Protocol cover three main

subjects:

i. The basic refugee definition, along with terms for cessation of,
and exclusion from, refugee status

ii. The legal status of refugees in their country of asylum, their
rights and obligations, including the right to be protected
against forcible retum, or refoulement, io a teritory wheie
their lives or freedom would be threatened

iii. States’ obligations, including cooperating with UNHCR in the
exercise of its functions and facilitating its duty of supervising
the application of the Convention

6

Jbid., p.24-25
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By acceding to the Protocol, States agree to apply most of the articles
of the Refugee Convention (Asticles 2 through 34) to ali persons covered
by the Proiocel’s refugee definition. Yet the vast majority of States have
preferred to accede to both the Convention and the Protocol. In doing so,
States reaffirm that both treaties are ceniral to the international refugee
protection system.

b. Regional Laws
At least there are two regional laws that are worthwhile to be men-
tioned, those are:

i.

256

1969 Organization of African Unity (OAU) Convention Govern-
ing the Specific Aspecis of Refugee Problems in Africa.

The conflicts that accompanied the end of the colonial era in Af-
rica led to a succession of large-scale refugee movements. These
population displacements prompted the drafting and adoption of
not only the 1967 Refugee Protocol but also the 1969 OAU Con-
vention Governing the Specific Aspects of Refugee Problems in
Africa. Asserting that the 1951 Refugee Convention is “the ba-
sic and universal instrumeni relating to the status of refugees”,
the OAU Convention is, to date, the only legally binding regional
refugee treaty. Perhaps the most important poriion of the OAU
Convention is its definition of a refugee.

The OAU Convention follows the refugee definition found in the
1951 Convention, bui includes a more objectively based consid-
eration: any person compelled to leave his/her country because
of “external aggression, occupation, foreign domination or evenis
seriously disturbing public order in either part or the whole of his
country of origin or nationality”. This means tha: persons flee-
ing civil disturbances, widespread violence and war are entitled
to claim the status of refugee in States that are parties to this Con-
veation, regardiess of whether they have a well-founded fear of
persecution.

The OAU Convention sets up 2 system which recognizes both the
treaty refugee and a “displaced person” refugee. Only treaty refu-
gees are afforded full asylum protection, whereas all refugees are
afforded temporary protection. In addition, the OAU Convention
allows for the UNHCR io concern itself with both types of refugees
and considers thai the provisions contained therein are a “regional

Volume 9 Number 2 January 2012
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complement in Affica of the 1951 United Nations Convention on
the Status of Refugees.” V7

ii. The Cartagena Declaration
In 1984, a colloguium of government representatives and distin-
guished Latin American jurists was convened in Cartagena, Co-
lombia to discuss the international protection of refugees in the
region. This gathering adopted what became known as the Carta-
gena Declaration. The Declaration recommends that although the
Declaration is not legally binding on States, most Latin American
States apply the definition as a matter of practice; some have in-
corporated the definition into their own national legislation. The
Declaration has been endorsed by the Organization of American
States (OAS), the UN General Assembly, and UNHCR’s advisory
Executive Commitiee.'®

4. The Recent Developinent of Refugees

The office of UNHCR estimates thai over 16 million people were refu-
gees at the end of 2007. As of the end of this year, roughly one third of
all refugees were residing in countries in the Asia and Pacific region. The
Middle East and North Africa region hosted a quarter of all refugees, while
Africa and Europe was host to respectively 20 and 14 percent of the world’s
refugees. The Americas had the smallest share of refugees — 9 percent.”

UNHCR'S Jegal mandate applies to people who have fled from their
countries owing to "well-founded fear of persecution”. However, UNHCR's
concerns have in practice successfuily broadened to cover people flecing
warfare and turmoil as well, for example internal displaced persons, state-
less person, eic. Prima facie group determination of refugee status on the
basis of the circumstasices prevailing in the country of origin has largely
replaced determination by individual interview. These circumstances are
frequently characterized by persecution and insecurity and by starvation
and critical environmental conditions. Motives for flight are often mixed or
vague, probably seldom clear even to the refugees themselves. 2

17 Carlos Ortiz Miranda, Toward A Broader Definition Of Refugee: 20th Century
Development Trends, California Western International Law Journal 1989/1990.

18 Ibid.

19 Global Migration Group, International Migration and Human Rights, www.
globalmiggationgroup.org, hal. 60.

20 Harto Hakovirta, The Global Refugee Problem: A Model and ks Application,
International Political Science Review / Revue internationale de science politique, Vol.
14, No. 1, International Political Economy and the Global Environment, L.’économie po-
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By the end of the 20th century, the definition of “refugee” had been
extended bringing international protection to people “who are forced to
move for a complex range of reasons including persecution, widespread
humanitarian rights abuses, armed conflict and generalized violence”.?!
However this extended definition does not cover environmental refugees
and forced the refugees who fled Mozambique because of a drought to
claim political refugee status in Zambia.?

While refugees are persons displaced outside their home country, in-
ternally displaced people (IDP) are persons displaced within the borders
of their couniry. In 1998, the United Nations Secretary-General’s special
representative for displaced persons, Francis M. Deng, proposed a defini-
tion for internally displaced people (IDP) which clearly incorporates envi-
ronmentally displaced persons:

“Internally displaced persons are persons or groups of persons who
have been forced or obliged to flee or leave their homes or places of
habitual residence, in particular as a result of or in order to avoid the
effects of armed conflict, situations of generalized violence, violations
of human righis or natural or human-made disasiers, and who have
not crossed an internaiionally recognized state border'”

However, this definition has no authoritative value, since there are no
international conventions thai mention displaced persons. Displaced pei-
sons do not form a category under international law. .

Environmental refugees therefore do not exist in regard to current in-
ternational law. Persons who are forced to leave iheir country for environ-
mental reasons are not granted any legal status. The United Nations High
Comuissiorer for Refugees (UNHCR), the International Organization for
Migration (IOM) and the Refugee Policy Group all use the term “environ-
mentally displaced persons” rather than “environmental refugees”. Envi-
ronmentally displaced persons are defined as “persons whe are displaced
within their owa country of habitual residence or whe have crossed an in-
ternational border and for whom environmentai degradation, deterioration

litiqueiniernaticnale et {’environnement planétaires(Jan., 1993). p. 35.

21 UNHCR.2003. http:/fwww.unbcer.org/cgi-binfiexis/vix/home/opendoc.pdf?id=3
e5¢a%10a&ibi=PUBL

22 Julienme, M. Eco-tefugees. The environmenti Times. htip://www.environment-
times.aet/asiicle.cfm?pagelD=54

23 Guiding Principles on Internal Displacement: hitp://www.nahche.ch/himl/
menu?/7/bprincipies.htmn
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or destruction is a major cause of their displacement, although not neces-
sarily the sole one”. There is no status provided for the persons, who have
to cross the border and cannot retuin to their country.

Inits 1985 report for the United Nations Environment Program entitled
Environmental Refugees, El-Hinnawi has defined environmental refugees
as “those people who have been forced to leave their traditional habitat,
temporarily or permanently, because of a marked envirommental disruption
(natural and/or triggered by people) that jeopardized their existence and/or
seriously affected the guality of their life”. However, it is argued by some
that a2 more narrow definition is more appropriate, in order to differeniiate
environmental migrants, who make a “voluntary, rational choice of leaving
their country”, from environmental refugees, who “are compelled to flee
by sudden, drastic environmental change that cannot be reversed”.

it is possible to expand the 1951 Convention along human rights lines.
The Refugee Convention clearly recognizes that refugee status resulis
from the denial of human rights but the Convention alsc recognizes the
right to seek safety, as contained in Article 14(1) of the Universal Decla-
ration. Both the Iniernational Covenant for Civil and Politicai Rights and
the International Covenant for Economic and Social Rights acknowledge
the "inherent right of all peopies 1o enjoy and utilize fully and freely their
natural wealth and resources” and "in no case may a people be deprived of
its own means of subsistence.” When people are deprived of their means of
subsistence and can no longer enjoy their resources are their human rights
sufficiently huit to seek asylum in a different state?

Critical voices often claim that an environmental refugee is often
not solely seeking asylum because of an environmental issue. The envi-
ronmental aspect is often closely related to economic and social reasons.
There is a lack of evidence, ihat the environment can be the sole and sub-
stantive cause for migration although a linkage of the both terms is agreed
on.?

5. Countries’ Practice
a. Thailand

Today, 150,000 Burmese (of various eihnic groups) reside in 9 Thai
temporary displaced persons camps assisied by the Thai Burmese Border

24 htip:/fwww.ginun.org/en/2009/commitieesfGth/environmental-refugees
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Consortium and UNHCR. Hundreds of thousands of other Burmese, par-
ticularly the Shan live as illegal migrants without access io refugee sta-
tus or assistance despite having experienced persecution and conflict in
Burma. 6,000 Laotian Hmong asylum seekers are being held in an Army
supervised camp at Peichabon, without any access to UNHCR or reseitle-
ment. The Thai government permits UNHCR to facilitate the international
resettlement of Burmese registered in camps, and over 50,000 have been
resetiled, mainly to the United Siates, to date. However, the governient
has given no indication of when it will be able to screen the 70,000 uoreg-
istered camp dwellers or assess the claims of thousands of other asylum
seckets oniside these camps.

Non-governimental organizaiions have been providing sorely needed
humanitarian assistance cross-border to many of the conflici ridden areas
of Burma with displaced populations. RI supporis the continuation of this
life saving assistance.”

b. Malaysia®®

Malaysia is not a signatory to the 1951 Refugee Convention or its 1967
Protocol and does not recognize the ethnic Burmese in the country as refu-
gees. There are more than 40,000 persons of concerns registered with the
UN refugee agency in Malaysia, the majority of whom are refugees from
Burma. There are also a large number of unregistered refugees in Malay-
sia, estimated in the iens of thousands.

The number of unregisiered refugees in the couniry is increasing as
cthnic Burinese continue io flee persecution and violence in Burma. Par-
ticularly concerning is the growing number of Bunnese Rohingya refugees.
Rohingya crowd onto unseaworthy boais departing from the Burmese -
Bangladesh border and can be at sea for weeks before landing in Thailan:.
Every year, countless people lose their lives during this dangerous cross-
ing. Refugees who arrive safely make their way souih o Malaysia, where
livelihood opportunities are much better than in Bangladesh or Thailand.

Burmese refugees in Malaysia, including women and children, are
targeted by the government as illegal migrants. Refugees are regularly
arrested, held in detention centers in deplorable conditions, and deported
to Thailand, where they fall prey to traffickers and are vuinerabie to being
sold into forced labor. Even those refugees who hold UN refugee cards are

25  hupdlvww.refintlorgfwhere-we-work/asiafthailand
26 hup/iwww.refintl.orgfwhere-we-work/asia/Malaysia
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subject to arrest and deportation, and the UN refugee agency continues to
face difficulties in accessing refugees and asylum seekers held in detention
centers.

In addition to the protection concerns facing Burmese refugees in Ma-
laysia, access 0 basic services remains difficult. The cost of medical care
is higher for refugees, and unregisicred refugees risk amest if they visit
local hospitals. Burmese refugee children are not allowed to atiend public
schools. There are some community-based education and health programs
focused on helping Burmese refugees, however more funding is needed io
support this work.

¢. Australia

The fiow of boat people, periodically a problem in Ausiralia, has surged
since the onset of the global financial crisis. In 2009 at least, 34 boats car-
rying more than 1,700 refugees have sought asylum in Ausiralia compared
with just seven boats carrying a total of 161 people in 2008.

Some other countries also have seen an increase in political refugees
this year, especially in Europe, as residents from Iraq and parts of Africa
flec long-simmering conflicts. But for Asia, Australia is a destination of
choice, in part because its relatively strong economy is siill demanding
workers at a titne when several Asian nations -- inciuding Afghanistan and
Sri Lanka -- have been experiencing tuimoil.

In addition, Australian government has relaxed some rules on asy-
ium applications since taking office in 2007, creating a perception among
refugees that it is easier io relocate to Ausiralia than elsewhere.Critics of
Mr. Rudd say he has brought the problem on himself by reversing some
of the sirict immigration policies of his predecessor, Jobn Howard. Mr.
Rudd's center-left Labor government-last year abandoned Mr. Howard's
practice of granting refugees so-called temporary-protection visas, which
were launched in 1999 and designed to limit the entitlements of people
who arrive illegally. The Rudd adminisiration also ended the controversial
Howard-era policy known as the "Pacific Solution” of housing refugees on
remote Pacific island nations like Naum, which some Ausiralians consid-
ered inhumane.”

Mir. Rudd endorsed the changes as a way of showing that his govern-
ment was taking a more humanitarian siance on refugees. But the changes
have lefi Australia's remaining offshore detention center, on the Australian

27 htip:Honline.wsj.com/article/SB125676584673614229 html
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territory of Christmas Island near Indonesia, overflowing. All boat people
seeking asylum in Australia are first brought here to Christmas Island, just
220 miles south of Indonesia but nearly 1,000 miles from the Ausiralian
mainland, and most are now held at enormous cost within the center’s elec-
trified, 13-fooi-high razor-wire fences.”

Mr. Rudd has responded by trying to persuade neighboring govern-
ments, chiefly Indonesia, to work harder to cut off boat people before they
reach Australian waters -- a tactic critics have derided as the "Indonesian
Solution." Mr. Rudd met with Indonesian President Susilo Bambang Yud-
hoyono to discuss a potential deal where Indonesia would intercept more
people-smuggling boats within its territory, with Australia footing the bill
for processing and detention uniil the refugees can be resetiled elsewhere.

While Indonesia agreed to accept the 78 Sti Lankan asylum seekers
rescued this month by the Ausiralian navy, their fate remains unclear. They
were taken to Indonesia’s Riau islands, where their claims are supposed
to be processed at an Australia-funded detention cenier, after which they
might be resettled overseas. Bui, they remained in limbo, refusing -- like
their counterparts in Merak -- to disembark. Indonesian officials say re-
moving them forcibly would breach international law, and Ausiralia is re-
fusing to take them to an Australian port.

1. State Responsibility

State responsibility in international law refers to the obligations of one
couniry against another couniry to carry out the obligations imposed by the
international legal sysiem. State responsibility is a complex problem. Key
aspets of modern law regarding the responsibility of developing couniries
has historically been based on the violations of law regarding the treatment
of foreigners and so-called international minimum standards. The state is
not obliged to recognize a siranger in their territory, but if the foreigner has
a pernit to be in the country, the Staie must treat them in a civilized man-
ner. A country is considered guilty in iniemnational law when it may cause
injury to a stranger at a time when they are outside its territory. state should
not be any govermment action in the termitory of ancther country, without
the consent of the other country.

28 hup:ffwww.aytimes.com/2009/11/05fworld/asia/)Sisland himl?pagewanied=2
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Failure to comply with minimum international standards ‘generaic in-
ternational responsibility of a siate, and country where iis cilizens were in-
jured may exercise diplomatic proiection rights’, namely, io make a claim,
through diplomatic chaonels, to which other countries, in order to obtain
compensation or other forms other compensation. Such claims are usually
settled by negotiation, on the contrary, if both parties agree, they can be
handled by arbitration or judicial setilement.

A. The term of State Responsibility

Linguistic deficiency in non-English language o distinguish between
“responsibility” and “liability” further create difficulty in distinguishing
between Staie Responsibility and the Staie’s Iniernational Liability. Vo-
cabulary of Civil Law law differentiates “Liability” in terms of “Respon-
sibility” or “civil responsibility.” So, “State responsibility” refers to State
responsibility under international law in general, while “International Li-
ability” shows a “civil responsibility of the siate,” or the obligation to pay
compensation or make reparaiion for damage to foreign citizens who suf-
fered outside national boundaries as a result of activities within the ter-
ritory or under its control. A State has international obligations not only
under international law, but also in the national dimension of the national
legal systein in a siate involving transnational relations.

B. TreaimentSiandard

1. National treatment standard

According to national ireatment standards, foreigners should be treated
the same way as nationais of the countries concerned. However, interna-
tional law does not regulate the same ireatment o foreign citizens in all
activities for instance a foreigner in the Upited Kingdom is noi possible o
select or admitied to public office.

The weakness of the national treatmment standard is clear. A foreign
country can ireat people with inhumane and justify such ireatment on the
grounds that its cwn citizens can also be treaied the same.

2. International minimum sitandards

International minimuimn standard is difficult to define. International law
does not provide a definition, alihough efiort o do s¢ was made in 1957
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when the International Law Commission to debate the second report of
State Responsibility. Countries are required to provide equal treatment of
foreigners such as the treatment enjoyed by its own citizens, but not a treat-
ment thai reduces the "human rights' which are recognized and defined in
contemporary international instruments.

C. Exhaustion of Local Remedies

An aggrieved individual or company must g0 through the whole level
of national judicial process in the country resuliing in a Joss, before an in-
temational claim can be brought on his behalf by his home country. These
are the basic rules of customary internaiional law that diplomatic protec-
tion can be given before, or before other roads can be reached through in-
ternational arbitration or judicial process, the process of lecai justice must
be pursued first. Raison d’etre of this rule are:

1} to provide an opportunity for concerned countries to pay compensation
in the legal system itseif;

2) to reduce the number of possible international claims;

3) respect for national sovereignty.

Local remedies are not only a reference io the court, bui also the use
of procedural facilities which are determined by national law, which is a
whole system of legal protection provided by national law.

D. State responsibility in Refugees

Under the concept of sovereignty and citizenship in international law,
states are obliged to allow iis citizens to siay inside their own territory.
The expulsion of the couniry made them without citizenship, forcing oth~’
er countries to accept the foreigners even though these countries are not
obliged to accept foreigners under international law. In 1974, the European
Court stated that “A citizen can not be denied entry to their OWR couniry by
the government of his country, despite the entry of people into the terriiory
of his country can cause harm. A state obligation in international law is to
accept back its own citizens.”

Special Protocol Concerning the Peopie Without A citizen of 1930
stated that when a citizen loses his citizenship when he was in a foreign
country, the State where he has citizenship last obliged to recognize him at
the request of the state where he is now:
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(1)if he is vnable to permanently, whether as a result of an incurable
illness or other reasons; or

(2)if he had been convicted in a couniry where he is no less than one
month in jail and had to undergo his sentence or to obtain a total or partial
TCIisSsion.

in ihe first case, the State where the person has a nationality laiier can
refuse o aceept him, if the reception is meant to pay maintenance fees io
the state where he is now. In the second case return shipping costs is borne
by the siate making the request.

As the conventional law, the American Convention on Human Rights
of 1969 states: “no one shall be expelled from the territory of the State
where he was a citizen or lose the right to enter it.” Under the norms of in-
ternational law, a country that expelled large numbers of citizens have vio-
lated both international human rights iaw and their obligations regarding
the friendly relations between the countries. The norm is more come from
law praciice of conventional international human rights law rather than
refugee law. The iniemnational community wanis to stop the refugee flow
and forms the basis for burden sharing among countries as reflecied in the
development of state responsibility. But there is no international system 0
enforce these principles, except ad hoc sysiem set out in special situations
such as ireatment of Iraq against the Kurds afier the Gulf War.

Basically, both international law and social contract theory to undes-
stand the state which is esiablished by a set of obligations, which are ac-
counted to its citizens who are an integral part of its authority to act . When
these obligations have been violated through the creation of refugees, the
country must repair the broken bond between itself and its citizens is wast-
ed, if it is to regain the moral and legal legitimacy. Indeed, Principle 1 of
the Cairo Declaration on Principles of International Law on Compensation
to Refugees asseris, “Responsibility for protecting refugees in the world in
turn is based on the countries that directiy or indirectly force their own citi-
zens 1o flee”. Creating the conditions for retuzn is only one of tke principal
ways in which countries of origin are responsible to the refugees, who are
beginning the process of reconciliation.

Standards and legal obligations are borne by the staie resulting from vi-
olations of the protection of citizens contained in the Universal Declaration
of Human Righis, Iniernational Covenani on Economic, Social and Cul-
tural Rights, European Convention for the Protection of Human Rights and
Fundamental Freedoms and the American Convention on Human Rights.
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However, due to state’s control upon basic elements of power-sovereigaty,
namely territory, population and decision-making structures and institu-
tions, States have traditionally refused to monitoring human righis issues
on the basis that it is a domestic issue. Counivies often mentioned article 2

(7) of the Charter of the United Nations in asserting this claim. Ofien, as

one expert has said, “not security of a nation that is really being threatened,

but only his power to harass people.” violations of human rights is widely
acknowledged as one of the driving force to create a flow of refugees.
‘While the primary responsibility for protection of refugees lies with

UNHCR, all countries must also share responsibility. However, few of the
many countries that provide a friendly climate for resetilement. Consirue-
tion of the barrier at the enirance of refugees, which unfortunately happens
in many European countries, will not stop the mass migration and mass
expulsion. Professor Gil Loescher recently described the current situation.
During recent years, Western Europe has built a barrier, firstly, through the
revision of immigration laws and regulations and proceduses of asylum,
secondly, by adopting practices that limit the sieps o conirol the new ar-
rivals of asylum seckers and other migrants, and thirdly, to 1992, to har-
monize the practice of asylum in an effort to build a joint European sysicm
of external borders (the Schengen Agreement and the Dublin Convention
on asyluim seckers).

In 1981, the UN General Assembly established the Group of Experts to
study the root causes of refugee flows and to recommend steps to prevent 2
new flow. The experts deiermined that the primary responsibility for solv-
ing the problem lies in the countries concerned, and increased iniernational
cooperation is needed at all levels to prevent massive refugee flows. Group
of Experts also made the following recommendations, among others:

1. Te State should promote civil rights, political, economic, social and
cultural rights of their communities and tiying to not violate these
sights to its people and not to discriminate against groups of people
based on nationality, ethnicity, race, religion or their language, ihus
directly or indirectly forcing them to leave their couniry;

2. Countries should work together to prevent refugee flows in the fature.
They should enhance international cooperation in all its aspects, pai-
ticularly in regional and subregional levels, in line and as an important
means to prevent flow; - _

3. The Staie must, wherever a new flow of refugees massive case, 7e-

specting the norms that exist and generally recognized principles of
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international law governing the rights and obligations of couniries and
refugees directly, including those relating to the rights of refugees who
will facilitated to return voluntarily and safely to their homes in their
homeland and to receive adequate compensation thereof in the cases of
people who do not want to return;

4. Countries, individually and collectively, should make provision and
take action to prevent refugee flows that might be caused by patural
disasters, in accordance with the suppoit of international organizations
relevant. In the event of disaster or similar situation occurs, the state
must assist the State concerned the best of their ability to cope with the
situation, as well as to prevent a massive flow of new refugees.

This recommendation implies that the faijure of states to consider hu-
man rights to violate international principles of state responsibility. As has
been observed by many experts, separate from the obligation which the
country owes to an individual because of viciations of human rights, this
issue should also be examined from the standpoint that the obligations of
that country to other couniries whose interests are harmed by the arrivai of
refugees. The sovereignty of states, however, remains represents a signifi-
cant obstacle to efforis io prevent refugee flows.

TV.Indonesian Case: Diegal Migrant or Refugee?

The issue of “illegal migrants” in Indonesia is unique for reasons of
illegal eniry of migrants in Indenesia is very diverse, from humanitarian
reasons to increase life’s quality or economic puipese, to which Indonesia
is not only a country of destination but alsc as a transit country. Belowis a
picture of the “illegal migranis” in Indonesia.

A. Refugees in Indonesia

Refugee Problems in Indonesia began in the 70s, especialiy 1979, when
Vietnamese refugees came to Indonesia and placed on an island called Pu-
1au Galang. Galang Isiand is 2 small island located in the Riau Archipelago
District, southeast of the islapd of Batam.
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Developmeni refugee processing center at Galang Isiand began in
1979. n Augnst 1979, the first occupant had come as many as 46 people
and occupied the island. At the end of 1979, there were approximately
121,000 refugees in Galang Island which were the origin of Vietnamese
boat people. Ai that time the whole boat people from Vietnam were refu-
gee status and were a surrogaie of & ighboring couniries to be processed
before being sent io 2 third country®. Over time, in March 1989 the num-
ber of boat people on the island of 19,646 people living Galang, 1996 boat
people from Vietoam in Indonesia was recorded 4254 people.

To overcome the problem of boat people on Galang Island, the govern-
ment had lannched several policies, among others: Humanitarian Opera-
tions Galang 1996. The puspose of this operation is to accelerate the return
of boat people from Galang Island and Tanjung Pinang to Vietnam, and
Cambodia. In carrying out these activities the Indonesian government was
in cooperation with UNHCR™.

in addition to the resetilement to third countries, there were some refu-
gees who returned voluniarily repairiated to their home couniry. Repatria-
sion of Victnamese boat people to iheir home country under the UNHCR
sponsorship amounted to 109,000 inhabitants®.. Based on the special report
Comprehensive Plan of Action, largely since 1975 approximately 122,000
Vietnamese people came to Indonesia, plus the 55 ,000 refugees who come
through “the regional processing center.” More than 111,000 had been re-
seitled and 8,000 people refurned o Vietnam™.

Another refugee problem found in Indonesia is the cuirent East Ti-
morese refugees. Afier the announcement of poll resulis on independence
for East Timor, pro-iniegraiion militi2 violence against the population and
attacking humanitarian workers throughout East Timor. In the event there
were 2s maay as 500,000 people weie evacuaied from their h-mes, and
about half of the population of East Timor to leave the area by force. Most
of them fled the temitory and became refugees in West Timor and in other
parts of Indonesia®.

29 Achmad Romsan, &t. al., Pengantar Hulum Pengungsi: Hukum Internasional-
dan Prinsip-Prinsip Perlindungan Internasional, Jakarta: UNHCR, 2003, Hal. 189.

36 Ibid, Hal. 190.

31 Uniied Nations., Briefing Papers for Students “We the Peoples” the Role of the
United Nations in the Twenty-First Century, New Yoik, 2001, Hal . 231

32 UNHCR., Special Report Comprehensive Plan of Action, The Indo-Chinese
Exodus and the CPA ., Hal. 15.

32  Achmad Romsan., Op.Cit., Hal. 192
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Since October 1999, the process of repatriation of refugees in West
Timor and other parts of Indonesia which was under the sponsor of the
UNHCR and the International Organization for Migration (I0M). October
14, 1999 the government Indonesia and UNHCR signed an MOU regard-
ing the repatriation process. In accordance with the UNHCR NGO Unit 5
October 1999 there were 136,000 displaced East Timorese living in over
two dozen camps and shelters in the town of Atambua™.

Then on June 12, 2001 Media Center had records of ex-East Timorese
tesidents in various areas in NTT, to determine their choice to remain in
Indonesia or retusn o East Timor. There were as many as 113,794 people
register daia that all refugees were entitied to choose from as many as
295,751 people. As a resuli 111,540 people chose to stay in Indonesia and
1,250 chose to go home to East Timor, and 713 abstained, and 296 letiers
registration damaged. UNHCR had set a December 31, 2002 as the dead-
line for repatriation®.

The next case was displaced Acehnese refugees. Escalation of the
refugee population on a large scale, triggered by the prolonged conflict in
Aceh began in 1999 and reached the peak in 2000%. International World
categorizes Acehnese refugees and refugees from other conflict areas such
as Ambon as Internal Displaced Persons (IDPs) because they move in the
same temitory.

The problem of refugees that occurred recently is ihe Robingya refu-
gees from Bangiadesh and Myanmar. Rohingya refugees aic quite a burden
for the government of Indenesia in pasticular local government in Aceh
where they were accommodated at this time. There are hundreds of the
Rohingya who arc in Sabang and Idi Rayeuk, Nanggroe Aceh Darussalam.
The findings of the verification team mention that Rohingya in Sabang,
consist of Bangladesh and. Myanmer. So far known to their motive is io
seek a better life or motif can be classified as economic migrants. Because
Indonesia does not open up to migranis economic motives, they shouid be
sepatriated to their home couniries. There are some people who claim to
have Rohingya political and religious reasons. For those who claim politi-
cal reasons could obiain refugee status, but must pass a rigorous scieening
process and takes a long time™.

34 Ibid., Hal.193

35 Ibid,Hal 194

36  Dahlan, Pengungsi Domestik di Aceh (Peia Permasalahan dan Alternatif Peny-
elesaian secara Simultan, makalah disampaikan di Hotel Bumikarsa Jakarta,6-7 Febrari
2601).

37 http:fﬁntemasional.kompas.com!readi2009/02!0?!0448&8201Hentikan.Ams.
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Rohingya refugee problem is discussed in the Bali Process Iil on 14-15
April 2009. Bali Process ITI agreed on a comprehensive solution involving
the home couniries (Myanmar and Bangladesh), countries of transit, ané
destination country. Former Foreign Minister of Indonesia Hassan Wira-
juda revealed the most important strategy to suppress smuggling and hu-
man trafficking is by focusing on the root of the problem in the couniry of
origin that becomes the driving factor of a group or individual to leave the
couniry, which including the security situation, economic, and socjal.

Related to the root of the issue, Ausiralia will provide humanitarian
aid worth 3.2 million Australian dollars for the Rohingya people who live
in Northern Rakhine Siate, Myanmar. The intention is to improve living
conditions and opportunities for reaching the improvement of economic
situation of the Rohingya widespread so they no longer need to fice to
another country®s.

It is clear that the illegal immigrants who claim to be refugees wrned
out to go to Indonesia not to settle in Indonesia but to go to third countries,
namely Australia. Thus Indonesian has become a transit country for illegal
immigrants, either intentionally or unintentionally. In many cases illegal
immmigrants were arrested when they were about to cross inio Australia,
as well as illegal immigrants from Stri Lanka who recenily entered into
Indonesian waters. Indonesia has given shelier to illegal imamigrants from
the Middle East in various detention house of Immigration (RUDENIM)
including in Serang, Kupang, Lampung and Pontianak.

B. People Smuggling in Indonesia

Tllegal migrants with other reasons can be classified into two: because
of economic incentives so-called "people smuggling” or "human traffic-
king", which can be categorized as iransnational organized crime, as stipu-
lated in the Palermo Convention in 2000. In addition to child and women
trafficking, smuggling foreigners into Indonesia is also growing. Some
of them admitted into Indonesia only for a while, before moving to other
countries, like Australia. Some had tried to marry Indonesian women to be
able to become Indonesian citizens.

Orang Rohingya.
38 hitp://ditpoikom.bappenas.go.id/?page=news&id=181
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For example, in early February 2004, the immigration office in Sama-
rinda, East Kalimantan detained 11 people who turned out to foreigners of
Chinese origin. They were selling a variety of electronic goods in various
markets sidewalk in Samarinda. Those Chinese citizens could be admitted
into Indonesia by assistance of Andy or U Chio Leong which was the mas-
termind behind the smuggling of 210 Chinese’s smugglers to Indonesia.
Afier reviewed by the officer, apparently these people only had the tem-
porary residence permit card which was valid for 3 months. They also ob-
tained business visit visa from PT Bina Citra Perkasa mentioned engaged
in the deployment of manpower which was unfortunately fictitious. Andy
tried to escape through the Soekamo-Hatia Auport unsuccessfully. When
asked for his identity, Andy could only show an international driving pei-
mit and temporary residency card issued by the Indonesian Immigration
Office in Central Jakarta. In this residency card, Andy was recorded as
a marketing officer of PT Sapta Asien Mid East engaged ir the business
of buying and selling slabs of iron. To the officer, Andy admitted that he
came in into Indonesia since 2000. After two years in Indonesia and he
set up a fictitious company PT Bina Ciira Perkasa. The company provided
services to Chinese citizens who want to work in Indonesia. Throughout
2003, Andy admitied that he had helped 87 people entered Indonesia from
China, and in 2004 until early March 2005 had been 123 people®.

Police of West Kalimantan admitted that in 2000 and 2006 there were
illegal immigranis arrested in Sambas (from Afghanistan) and in Ketapang
(originally Vietnam) with the purpose of eniry io Ausiralia. The lmmi-
gration Office Entikong had rejected incoming immigrants from Baghdad
because ihey do not have documents which permitting them to enter Indo-
nesia. With the ratification of the Palermo Convention and Protocol rela-
ting to “smuggling” in 2009, indonesia now has the growing sironger legal
basis for handling illegal immigration problem and now indonesia have to
participate actively to combat the people smuggling by land, sea and air.

C. Cases of lllegal Migrant Happened in Indonesia
According to data in April 2009, at least 951 illegal immigrants en-

tered Indonesia from various countries. Figures are based on daia obtained
illegal immigrants who are arrested and detained by immigration officials

39 Ibid, Penyelundupan: Anggota Sindikat Dilepaskan.
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and local police. The number of illegal immigrants came from countries
pamely Afghanisian numbered 484 people. The iliegal immigranis are en-
tering Indonesia does not pass through official channels, such as airports.
In addition io citizens of Afghanistan, there are also citizens of Pakistan,
Sri Lanka, Iraq, Iran, Bangiadesh, Myanmar, and India. Indonesia is usu-
ally the location of illegal immigrants aftter their staying in Malaysia runs
oui, they had entered Indonesia through domestic channels such as land
and sea in order 1o go to Ausiralia. Indonesia is also classified as a country
of origin of trafficking in persons (human tratficking).

1. Sri Lanka illegal! Immigrants

Sri Lanka's illegal immigrant problem occurs because the iomigrants
who fled their couniry were hit by the ongoing civil war since 1983. They
weze forced to flee to various countries in the world because of their own
country is not safe to live. The conflict is between the Government of St
Lanka with Tamil Tiger rebels movements. The confiict, which lasted for
two Decades resulted many victims from both sides so that those who can-
not stand with the situation in the country had chosen to flee to another
country, without any official papers to seek asylum. One of the main desti-
nations of the refugees is Australia, but sometimes they are not acceptable
in Australia so they choose Indonesia as their alternative destination.

An example is the story of the 260 of Sri Lankan illegal immigrants
who sailed to Christmas Isiand, Australia to seek asylum in October 2009.
They are found in a cargo vessel named Vessel Motor (KM) Jaya Lestari 5
by the warship KRI Teuku Umar-385 owned by the Navy when it was in
the Sunda Strait. The immigrants consisted of men, women and children.
They were housed in the Port of indah Kiat, Merak, Banien, until they got
assurance from the Health and Port Health Office immigratior™ officials.
Based on communpication with the representaiives of the immigrants, the
navy explained that the immigrants had fled from their home country for
fear the pressure on Sti Lanka either coming from the government and Ta-
mil Tiger rebels. Before arriving in the Sunda strait, they had lived in the
forests of the state of Malaysia. 1t was tragic fate suffered by immigzants,
but unfortunaiely, in their efforts 1o seek asylum, they were not equipped
with refugee documents from UNHCR. Instead they involve iniernational
syndicates such as immigrant agents from Thailand, Malaysia, and Indone-
sia that in fact no authority to take care of it.
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Sri Lankan illegal immigranis were also found in Rian. A iotal of 78
Sri Lankan illegal immigrants who were on board Ausiralia’s Oceanic Vi-
king dwelled in waters of Cempedak Island, Bintan regency, Riau Islands
Province. They also wanted to ask for asylum to Ausiralia, but was rejected
by Australia and even sent to Indonesia by boat the Oceanic Viking. Up to
November 2009 the Indonesian government siill allowed the boat dwelled
in the waters of the Riau Islands. Most of the 78 people were reported to
have some official status as refugees while others had net clear status.

Problem of illegal immigrants from Sri Lanka is a problem shared bet-
ween Indonesia, Australia, and Sri Lanka. Sri Lanka as the counizy of ori-
gin of these immigrants should be responsible for the faie of its citizens.
Although perhaps the couniry is still unstable due to Tamil Tiger insur-
gency, but it is the responsibility of the Government of Si Lanka to think
about the fate of those immigrants who are victims of circumstances. In
addition, the government of Indonesia and Australia as a civilized country,
should also help the inumigrants for humanitarian reasons at leasi by giving
them a shelier and food.

2. Rohingya Hlegal Immigranis

Rohingya illegal immigranis come from some conflict couniries, in-
cluding Myanmar, Bangladesh and Afghanistan. A total of 193 people Ro-
hingya Refugees (Boat Man) from Myaninar weie stranded in the area and
Kuala Sabang, Nanggroe Aceh Darussalam on February 3, 2009. Accor-
ding to the resulis of investigations conducted by MER-C, all refugees are
accommodated in Navy base of Sabang, Aceh. They were given a maxi-
mum handling of the Aceh administraiion. On the same day found another
220 refugees from Myanmar in Kuala 1di, Langsa, Aceh. Resulis of inves-
tigation Medical Team MER-C said that as many as 22 people died and
198 were survived.

The refugees reported that they had suffered ill-treatment commitied
by the Myanmar government is because they are ethnic minorities who are
not recognized by the military regime in Myanmar. Because of bad ireat-
ment from their government, so as much as 2000 people (according to their
narrative) Myanmar residents of this ethnic chose to leave their country by
using a wooden boat across the ocean. Myanmar refugees are said to Tim
MER-C would wish to be accepted by the Government of indonesia. They
also refused to be repatriaied to their country of origin (Myanmar) because
of the military regime they experience. They aiso iold the Team MER-C
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that they would rather die than bave to reiuim 10 his country. Rohingya
refugees from Bangladesh were also reportedly siranded in Aceh®. They
enter Indonesia without official papers, making them can be categorized
as illegal immigrants. However, they became illegal immigrants because
of safety reasons, that is their country was no longer safe for them so they
have to go from their home couniry. At first they went to Thailand, but
once landed there they were driven back. They were pui in to the boat and
pulled up to the middle of the sea with no boat engines until they finally
stranded in Aceh, Indonesia®.

Rohingya refugees originating from Afghanistan, aiming to seek asy-
jum in Australia but they were amrested by Indonesian immigration offi-
cials. Refugees from Afghanistan are a victim of the Taliban conflict in bis
couniry. During the year 2009, more than 300 immigrants from Afghani-
stan foiled enter Australia by boat from Lombok and depart from Dompu
and Bima, West Nusa Tenggara (NTB). Their presence was also difficult
to be handled by the Immigration and Police NTB because they refused to
move from Mataram to be placed in immigration detention house in the
Riau Islands. As many as 300 Afghaus are holders of the siatus of political
asylum seekers who have registered by UNHCR®.

The iwo examples above reflect more closely the case of refugees for
humanitarian reasons so that they are seeking status as 2 refugee. This kind
of cases dominates the case of illegal migrants in Indonesia, where Indone-
sia is presented as a transit country rather than the country of destination.

D. International Regulations Related to Migration

There is 2 lot of International regulations relating to migration. How-
ever, when associated with illegal migration in Indonesia, where most of

20 “Berikan Suaka Politik untuk Pengungsi Rohingya™

<  hitpffwww.mer-c.org/misi-mere/6-misi-dalam-ne erif552-berikan-suaka-politik-
untulg—gengt_mgs;’-mhingya.htmb (Diakses pada Jumat, 19 Februar 2010).

41 “Indonesia ambil langkah diplomatik soal pengungsi Rohingya” <hiip:/fwww.
antal;ja_co.idfview!?i=1233910301&c==NAS&s=> (diakses pada Jumat, 19 Februari 2010,
18.15 WIB) .

42 “ILebih 300 Imigran Gelap Tujuan Ausiralia Digagaikan Imigrasi Mataram”

<http:ffwww.tempointeraktif.comfhg/nusaiZOOQfl 2128/b1k,20091228-215980,id.
himl> (diakses pada Jumat, 19 Februari 2010, 18.30 WIB).
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the cases is associated not only with people émuggling, but also asylum

seekers and refugees, then some relevant international provisions are:

- Convention Relating to the Status of Refugee, adopied on July 28,
1951

- Protocol Relating to the Status of Refugee, adopted on January 31,
1967

Convention relating to the Status of Refugee 1951 replaces the Conven-
tion of 28 October, 1933 relating to the International Status of Refugees.
This 1951 Convention is an international convention that stipulaied the
refugee definition and established individual rights that could be enjoyed if
they get asylum (asylum) and the obligations of couniries giving asylum.
The Convention aiso expiains about the people who can not be categorized
as a refugee, for example, a war criminal. The Convention aiso reguiates
the visa-free travel for holders of travel documenis at issue under this con-
vention. This convention was limited to protect European refugees afier
World War 11 but with the 1967 Protocol ihere be no time limit with the
coverage aiea is more ihan just in Europe alone. Because the convention
was approved in Geneva, it is often known as ihe Geneva Convention.

Indonesia is not a member of this convention. However, although in-
donesia is not a member, in Indonesia has been the UNHCR representaiive.
Moreover, in practice it could be said that Indonesia has implemented ef-
fective protection againsi the asylum seekers by not doing refoul immedi-
ately against them®. :

While convention which relating to the smuggling of people are:

- Upited Nations Convention Against Transpational Organized Crime,

adopted on November 5, 2000
- Protocol Against the smuggling of Migraats by Land, Sea and Air,

supplementing the United Nations Convention against Transnational

Organized Crime, adopted on November 15, 2000
- Protocol to Prevent, Suppress and Punish Trafficking in Persons, Espe-

cially Women and Childien, supplementing the United Nations Con-

vention against Transnational Organized Crime, entry iato force on

December 25, 2003

23 “UNHCR’s views on the conrcept of effective protection as it relaies to Indo-
nesia” <h11p:ilwww.unhcr.org.au!UNHCR—pmﬁegal-EPIndonesia.shtmi> (diakses pada
Jumat, 19 Febuari 2010, 20.09 WIB).
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The Convention regulates the fight against transnational organized
crime (TOC)* such as corruption, money laundering, a crime of participa-
ting in organized crime (people smuggling and human trafficking), attempt
to hinder criminal process and to obsiruct justice (Article 3) and carried
out by crossing state boundaries and are organized. Indonesia signed the
agreement on December 12, 2000 bui only ratified it on April 20, 2009
through Law No. 5 Year 2609.

E. National Regulations Related to Migration

National legislation related to migration and the fight against illegal

migration, among others, as follows:

- Act No.62 of 1958 on Citizenship of the Republic of Indonesia

- Law No.9 of 2002 on Immigration

- Act No.12 of 2006 on Citizenship of the Republic of Indonesia, replac-
ing the Law No.62 of 1958

- Law No. 5 of 2009 on Ratification of the Uniied Nations Convention
Against Transnational Organized Crime

Indonesia has ratified the Palermo Conveation on 17 December 2008
and its protocols are the Protocol to Prevent, Suppress and Punish Traf-
ficking in Persons, Especially Women and Children on Febrary 3, 2009
with Law no. 14 of 2009 on Ratification of the Protocol to Prevent, Sup-
press and Punish Trafficking in Persons, Especially Women and Children.
Indonesia has also ratified the Protocol against the smuggling of Migrants
by Land, Sea and Air, which directly regulate the illegal migrants by Act
no. 15 of 2009.

Crime trafficking of women and children is aiso one of the modus ope-
randi of these illegal migrants, where women and children may be coming
i and from Indonesia for irading purposes. Indonesia iiself has a national

24 A crime thai is cross-border can no longer be tolerated. United Nations Con-
vention on Transnationa! Organized Crime (Transnational Crganized Crime / TOC), The
United Nations Convention on Transnational Organized Crime or better known as the
Palermo Cozvention / Palermo Convention was launched in 2000 and is valid {eniry inic
force) since 29 September 2003. The Convention is intended 1o combat the TOC includes
the “illegal trafficking” and “people srauggling”. This Convention has thice protocols are
the Protocol to Prevent, Suppress and Punish Traificking in Persons, Especially Wornen
and Children, the Protocol againsi the smuggling of Migrants by Land, Sea and Air: and
the Protocol against the illicit manufacturing of and Trafficking in Fircarms. Their Paris
and Components and ammunition.
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law on trafficking in persons, namely Act No. 21 of 2007 on Eradication of
Criminal Acts against Trafficking in Persons.

F. Regional Cooperation

ASEAN as a regional organization aiso has sought to overcome this
TOC with the agreed ASEAN Plan of Action to Combat Transnational
Crime, and then establishing the ASEAN Ministerial Mecting on Trans-
national Crime (AMMTC) which discusses the 8 types of iransnational
crime: illicit Diug Trafficking, Trafficking in Person, Sea Piracy, Amms
somggling, Money Laundering, Terrorism, Intermational Economic Crime
and Cyber Crime. For it has formed an Ad Hoc Experts Group on the Woik
Programime to implement the ASEAN Plan of Action io Combat Transna-
tional Crime®.

ASEAN action is even reaching the types TOC wider than the Pal-
ermo Convention. The ASEAN Security Community (ASC) was ipitiated
by Indonesia in 2003 at the ASEAN forum has opened the way for more
intensive cooperation between ASEAN countries, where Indonesia as the
largest couniry in ASEAN to take more roles in regional cooperation to
secure the ASEAN region.

Y. Conciusion

A. Some Straiegic Thoughis
1. Basically, illegal migranis bave a different characier with the victums
of human trafficking as well as refugees namely:

a. Tlegal migrants are usually smuggled into the country of destina-
tion by way of stealih (smouggling of people) and by the will of
the person concerned, while human trafficking is usually done by
fraud or violence (frandulent intention / act) and refugee is forced
of the critical situation;

b. Illegal migrants are usuaily conducied with the aim of the econom-
ic benefits of illegal migrants themselves, while human trafficking
for the benefit of the person engaging the trade and refugees for
their life safety.

45  Lihat hitp:fiwww.aseansec.org/16133.htm
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2.

)
Ry

Tn Indonesian regulations which noteworthy is the Law No.9 of 2002
on immigration. The law regulates all the requircments needed by im-
migrants to get into the iemitory of Indonesia. Any immigrant who
does not comply with the requirements contained in the Act No.9 of
2002 is aa illegal immigrant. In addition the Law No. 5 of 2009 which
ratified the UN Convention against Transnational Organized Crime
has become the basis for combating transpational organized crime.
This law shows willingness of Indonesia in combating the smuggling
of persoms. Nevertheless, Indonesia is still categorized as couniry that
often targeted for the smuggling of persons. Vast teritory has made
the supervision of the enity of illegal immigrants to Indonesia rather
difficult to do.

Some Strategic Inputs

Local governments must be sensitive to the problems that arise in the
region which borders with other conntries, both in terms of preventing
the entry of offenders to the Indonesian border and the influx of Indo-
nesian nationals illegally to other countries. They should also handle
carefully the “cross-border crime” ( “iransboundary organized crime”),
involving Indonesia and neighboring countries. Thus the border guard
needs to be done carefully, the placement of border posts and cusiody
must be supporied by adeqguate policies and budget.

Trafficking and human smuggling activities are ofien carried by sea,
so there shall be improvemenis over security in the sea area bordering
the territory of another country. Regional cooperation needs 10 be done
to make it more effective and efficient, especially with neighboring
countries such as Malaysia, Singapore and Ausiralia.

Indonesia needs a strong pavy. The thing to do is equip the Navy with
modem facilities. A partnership of mutual respect and benefit beiween
the counizies in Southeast Asia need o be built with the same percep-
tion, doctrine, force and exizadition treaties to bring a “workabie”™.
The second Protocol to the Palermo Convention can serve as the legal
basis for the efforts and actions o be underizken by the Government
in combating illegal Immigret through people smuggling. Coopera-
tion among patticipating counties of te Convention and Preiccol is a
must. The Convention iiself can serve as the legal basis of exiradition
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if necessary although there is no extradition treaty between the coun-
tries.

5. Considering the case in Indonesia vary widely depending on the mo-
tive of smuggling people, then there must be a clear resiriction on the
category and the handling of irregular migrants who go to Indonesia,
based on their motives, whether because there are elements of “human
trafficking”, refugees or asylum seckers, or who was motivaied by eco-
nomics o seek a betier livelihood. All three of these caiegories have
different arrangements in iniernational law and would require difier-
ent treatment. Appropriate legal instruments and supporting resourees
have to be prepared by the Government of Indonesia for various kinds
of illegal immigrants thus this problem can be haadled properly.

6. Indonesia needs to cooperate with couniry or origin and destinating
couniry of illegal immigranis thus the effective and efficient measures
could be taken to tackie the problem of illegal immigrants.
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